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DISCUSSION: The Director, California Service Center, denied the petition for a nonimmigrant visa. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner, a California corporation, claims that it is engaged in telecommunication products 
development and services. The petitioner states that it is a subsidiary of Trunkbow Technologies Inc., 
located in China. Accordingly, the United States entity petitioned U. S. Citizenship and Immigration 
Services (USCIS) to classifY the beneficiary as a nonimmigrant intracompany transferee (L-IA) pursuant 
to section IOI(a)(lS)(L) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(IS)(L). 
The petitioner was initially granted a one-year period of stay to open a new office. The petitioner now 
seeks to extend the beneficiary's stay in order to continue to fill the position of Vice President of 
Engineering for a three-year period. 

The director denied the petition on March 30, 2009, concluding that the record contains insufficient 
evidence to demonstrate that the beneficiary will be employed in a primarily executive or managerial 
capacity by the U.S. company. The director noted that it did not appear that the beneficiary supervises a 
staff of professional, managerial of supervisory personnel who will relieve the beneficiary from 
performing non-qualifYing duties, and thus the beneficiary will be primarily involved in performing the 
day-to-day services essential to running a business. On July 28, 2009, the director affirmed the denial in 
response to the petitioner's motion to reopen and reconsider. 

To establish eligibility under section 10 I (a)( IS)(L) of the Act, the petitioner must meet certain criteria. 
Specifically, within three years preceding the beneficiary's application for admission into the United 
States, a firm, corporation, or other legal entity, or an affiliate or subsidiary thereof, must have employed 
the beneficiary for one continuous year. Furthermore, the beneficiary must seek to enter the United States 
temporarily to continue rendering his or her services to the same employer or a subsidiary or affiliate 
thereof in a managerial, executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) further states that an individual petition filed on Form 1-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ 
the alien are qualifYing organizations as defined in paragraph (I)(l )(ii)(G) of this 
section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the services 
to be performed. 

(iii) Evidence that the alien has at least one continuous year of full time employment 
abroad with a qualifYing organization within the three years preceding the filing 
ofthe petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that 
was managerial, executive or involved specialized knowledge and that the alien's 
prior education, training, and employment qualifies him/her to perform the 
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intended services in the United States; however, the work in the United States 
need not be the same work which the alien performed abroad. 

The regulation at 8 C.F.R. § 214.2(1)(14)(ii) also provides that a visa petition, which involved the opening 
ofa new office, may be extended by filing a new Form 1-129, accompanied by the following: 

(Al Evidence that the United States and foreign entities are still qualifying 
organizations as defined in paragraph (l)(l)(ii)(G) of this section; 

(Bl Evidence that the United States entity has been doing business as defined in 
paragraph (1)( 1 )(ii)(H) of this section for the previous year; 

(C) A statement of the duties performed by the beneficiary for the previous year and 
the duties the beneficiary will perform under the extended petition; 

(D) A statement describing the staffing of the new operation, including the number of 
employees and types of positions held accompanied by evidence of wages paid to 
employees when the beneficiary will be employed in a managerial or executive 
capacity; and 

(El Evidence of the financial status of the United States operation. 

The issue to be addressed in this proceeding is whether the petitioner has established that the beneficiary 
will be employed in a primarily managerial or executive capacity. 

Section IOI(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), provides: 

The term "managerial capacity" means an assignment within an organization in which the employee 
primarily-

(il manages the organization, or a department, subdivision, function, or component of the 
organization; 

(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a department or 
subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 
hire and fire or recommend those as well as other personnel actions (such as promotion and 
leave authorization), or if no other employee is directly supervised, functions at a senior 
level within the organizational hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity Or function for 
which the employee has authority. A first-line supervisor is not considered to be acting in a 



Page 4 

managerial capacity merely by virtue of the supervisor's supervlsory duties unless the 
employees supervised are professional. 

Section 101 (a)(44)(B) of the Act, 8 U.S.c. § 1 10 1 (a)(44)(B), provides: 

The term "executive capacity" means an assignment within an organization in which the employee 
primarily-

(i) directs the management of the organization or a major component or function of the 
organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher level executives, the 
board of directors, or stockholders of the organization. 

The nonimmigrant petition was filed on February 13,2009. The Form 1-129 indicates that the beneficiary 
will continue to be employed in the position of Vice President of Engineering. The petitioner claimed to have 
six employees. In an addendum to the Form 1-129, the petitioner stated the duties of the Vice President of 
Engineering as follows: 

To manage and direct daily operations of the technical department and to control 
department's operational budget and expenditures; 

To monitor system performance and provide security measures, troubleshooting and 
maintenance as needed; 

To design and implement systems, network configurations, and network architecture, 
including hardware and software technology, site locations. and integration of 
technologies; 

To direct daily operations of department, including analyzing workflow, establishing 
priorities, developing standards and setting deadlines for other engineers; and 

To evaluate the organization's technology use and needs and recommend improvements, 
such as hardware and software upgrades. 

The petitioner submitted an organizational chart of the U.S. company that indicated the CEOlPresident who 
supervises the Administrator, the Account Manager, the Vice President of Engineering, the Director of 
Marketing and the Chief Financial Officer. According to the organizational chart, the beneficiary heads the 
Research and Development department but does not supervise anyone. 

On February 18, 2009, the director determined that the petitioner did not submit sufficient evidence to 
process the petition. 

In response, the petitioner provided a breakdown of the duties to be performed by the beneficiary as follows: 
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To manage and direct special operations of the technical department and control 
operational budget and expenditures - 5% 

To monitor technical system performance and provide security measures, 
troubleshooting and maintenance as needed - 20% 

To design and implement technical systems, network configurations, and network 
architecture including hardware and software technology, site locations, and integration 
of technologies - 20% 

To analyze technical department workflow, establishing priorities, developing standards 
and setting deadlines - 10% 

To evaluate the special technology use and needs and recommend improvements such as 
hardware and software upgrades - 10% 

Meeting with President regarding the status of ongoing technical projects on weekly 
basis- 5% 

To analyze Technical Department operations and evaluate perfonnance of company in 
meeting company objectives - 10% 

To review update information, analyze and forecast market trend - 5% 
To report to parent company for update information of analyzing and forecasting market 
situations in the U.S. - 10% 

To recommend and estimate current and proposed products on their technical issues, and 
participating in meetings with parent company - 5% 

The petitioner also submitted a list of the employees of the U.S. office. The petitioner employs the Chief 
Executive Officer, the beneficiary as Vice President of Engineering, the Corporation Secretary and Chief 
Financial Officer; the Marketing Director, the Sales and Support Account Manager and an Office 
Administrator. 

The director denied the petition on March 30, 2009 on the ground that insufficient evidence was 
submitted to demonstrate that the beneficiary will be employed in a primarily executive or managerial 
capacity by the U.S. company. The petitioner filed a motion to reopen/reconsider which the director 
denied on July 28, 2009. 

On April 17, 2009, the petitIOner filed Form 1-290B notice of appeal. On appeal, counsel for the 
petitioner contends that the petitioner has "quickly risen to become one of the most active players in the 
technological innovation field of advanced international telecommunication." Counsel also states that the 
beneficiary is the "executive who directs the management of the engineering department, which is the 
most important component or function of the whole [petitioner's] operation in the U.S." Counsel also 
states that the beneficiary "not only establishes the goals and policies of the organization, component and 
function in regard to the technology, products and system design and development team, but also acts as 
the key company decision maker and exercises very wide latitude in discretionary decision-making while 
receiving only general and remote supervision or direction from the board of directors of the company." 
The petitioner submits information of the projects the petitioner is currently involved with and the 
petitioner's clients. 

On appeal, counsel also states that the beneficiary supervises and manages three employees, the software 
development engineer and technical support, the director of marketing and the account manager. Counsel 



for the petitioner also provided additional infonnation of the duties to be perfonned by the beneficiary as 
follows 

-Lead core technology research and development of our USA organization, and act as one 
of two key decision markers (with CEO) of our USA organization to identify company 
revenues st[r leams, business direction and products development. 
-As the inventor of all the related patents in our organization, authorizing and transferring 
all his related patents into our USA organization, our partners and the U.S. market. 
-Supervise and manage R&D Department (40% of the total management efforts). 
-Supervise and manage all products and technology related jobs in Marketing Department 
(30% of the total management efforts). 
-Supervise and manage all products and technology related job in Sales Department (30% 
of the total management efforts). 

The petitioner also submitted testimonies of the petitioner's business project partners discussing the 
beneficiary's role in their projects. 

On appeal, the petitioner submits a new organizational chart for the U.S. office. The new organizational 
chart has the board of directors overseeing the CEO/President who supervises the beneficiary as Vice 
President of Engineering who supervises the Administrator, the Account Manager, the Software 
Development Engineer and Technical Support, the Director of Marketing and the Chief Financial Officer. 

Counsel's assertions are not persuasive. Upon review of the petition and evidence, the petitioner has not 
established that the beneficiary will be employed in a managerial or executive capacity. When examining the 
executive or managerial capacity of the beneficiary, the AAO will look first to the petitioner's description of 
the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job duties must clearly 
describe the duties to be perfonned by the beneficiary and indicate whether such duties are either in an 
executive or managerial capacity. Id. 

The definitions of executive and managerial capacity have two parts. First, the petitioner must show that 
the beneficiary perfonns the high-level responsibilities that are specified in the definitions. Second, the 
petitioner must prove that the beneficiary primarily perfonns these specified responsibilities and does not 
spend a majority of his or her time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 1533 
(Table), 1991 WL 144470 (9th CiT. July 30,1991). 

Based on the current record, the AAO is unable to detennine whether the claimed managerial duties 
constitute the majority of the beneficiary's duties, or whether the beneficiary primarily perfonns non
managerial administrative or operational duties. An employee who "primarily" perfonns the tasks 
necessary to produce a product or provide a service is not considered to be "primarily" employed in a 
managerial or executive capacity. See sections 101(a)(44)(A) and (B) of the Act (requiring that one 
"primarily" perfonn the enumerated managerial or executive duties); see also Matter of Church 
Scientology International, 19 I & N Dec. at 604. 

The beneficiary's proposed job description includes vague duties such as the beneficiary will "manage 
and direct daily operations of the technical department and to control department's operational budget and 



expenditures"; and "evaluate the organization's technology use and needs and recommend improvements, 
such as hardware and software upgrades." Reciting the beneficiary'S vague job responsibilities or 
broadly-cast business objectives is not sufficient; the regulations require a detailed description of the 
beneficiary's daily job duties. The petitioner has failed to provide any detail or explanation of the 
beneficiary's activities in the course of his daily routine. The actual duties themselves will reveal the true 
nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103,1108 (E.D.N.Y. 1989), affd, 
905 F.2d 41 (2d. Cir. 1990). 

In addition, the job duties required of the beneficiary include non-qualifying duties such as the beneficiary 
will "monitor system performance and provide security measures, troubleshooting and maintenance as 
needed"; and "design and implement systems, network configurations, and network architecture, including 
hardware and software technology, site locations, and integration of technologies"; and "evaluate the 
organization's technology use and needs and recommend improvements, such as hardware and software 
upgrades." According to the organizational chart initially submitted with the petition, the beneficiary will 
not supervise any employees and is the only employee of the research and development department. 
Thus, since the beneficiary'S duties include designing and implementing systems, it appears that he is the 
only employee that is doing that work, and thus, he will be providing the services of the research and 
development operations rather then directing such activities through subordinate employees. Again, based on 
the current record, the AAO is unable to determine whether the claimed managerial duties constitute the 
majority of the beneficiary's duties, or whether the beneficiary primarily performs non-managerial 
administrative or operational duties. The petitioner's description of the beneficiary's job duties does not 
establish what proportion of the beneficiary's duties is managerial in nature, and what proportion IS 

actually non-managerial. See Republic of Transkei v. INS, 923 F .ld 175, 177 (D.C. Cir. 1(91). 

In the instant matter, the job description submitted by the petitioner provides little insight into the true 
nature of the tasks the beneficiary will perform or how his time will be divided among managerial and 
non-managerial duties. While the petitioner has provided a breakdown of the percentage of time the 
beneficiary will spend on various duties, the petitioner has not demonstrated that the beneficiary will be 
primarily engaged in tasks that are managerial or executive in nature. 

According to the first U.S. organizational chart submitted by the petitioner, the U.S. company employs 
five individuals and the beneficiary is head of the research and development department and does not 
supervise any employees. On appeal, the petitioner submits a new U.S. organizational chart that indicates 
that the beneficiary is directly under the board of directors and the CEO/President, and supervises the 
administrator, the account manager, the software development engineer and tech support, the direetor of 
marketing and the chief financial officer. In the first organizational chart submitted by the petitioner, the 
beneficiary was the head of the research and development department and was on the same level as the 
administrator, the account manager, the director of marketing and the accounting department; on appeal 
the petitioner submits a new organizational chart that indicated the beneficiary as the supervisor of all the 
departments and their heads. It is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidence. Any attempt to explain or reconcile such inconsistencies will 
not suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 
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On appeal, a petitioner cannot offer a new position to the beneficiary, or materially change a position's 
title, its level of authority within the organizational hierarchy, or the associated job responsibilities. The 
petitioner must establish that the position offered to the beneficiary when the petition was filed merits 
classification as a managerial or executive position. Matter of Michelin Tire Corp., 17 I&N Dec. 248, 249 
(Reg. Comm. 1978). A petitioner may not make material changes to a petition in an effort to make a 
deficient petition conform to UCIS requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 (Assoc. 
Comm. 1998). 

According to the organizational chart and the quarterly wage reports submitted with the petltlOn, in 
addition to the beneficiary, the company had four additional employees and one contractor at the time the 
petition was filed. On appeal, a new organizational chart indicates that the petitioner has an additional 
employee, an Engineer of Software Development and Technical Support, who will be supervised by the 
beneficiary and will work in the research and development department. This employee was not listed in 
the first organizational chart and was not indicated in the petitioner's quarterly wage reports for 2008. On 
appeal, the petitioner states that this employee was hired in April 2008. The petitioner's offer letter to the 
employee, however, is dated March 25, 2009 and states that the position will begin on April 1,2009. It 
is incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective 
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner 
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 
591-92 (BfA 1988). The current petition was filed on February 13, 2009 and the employee hired to fill 
the position of Engineer of Software Development and Technical Support began her employment in April 
2009, nearly two months after the petition was filed. The petitioner must establish eligibility at the time 
of filing the nonimmigrant visa petition. A visa petition may not be approved at a future date after the 
petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 
I&N Dec. 248 (Reg. Comm. 1978). 

Furthermore, on appeal, counsel asserts that the position offered to the beneficiary is in an executive 
capacity. The statutory definition of the term "executive capacity" focuses on a person's elevated position 
within a complex organizational hierarchy, including major components or functions of the organization, 
and that person's authority to direct the organization. Section 101(a)(44)(B) of the Act, 8 U.S.C. § 
1101(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the management" and 
"establish the goals and policies" of that organization. Inherent to the definition, the organization must 
have a subordinate level of managerial employees for the beneficiary to direct and the beneficiary must 
primarily focus on the broad goals and policies of the organization rather than the day-to-operations of the 
enterprise. An individual will not be deemed an executive under the statute simply because they have an 
executive title or because they "direct" the enterprise as the owner or sole managerial employee. The 
beneficiary must also exercise "wide latitude in discretionary decision making" and receive only "general 
supervision or direction from higher level executives, the board of directors, or stockholders of the 
organization." Id. A managerial or executive employee must have authority over day-to-day operations 
beyond the level normally vested in a first-line supervisor, unless the supervised employees are 
professionals. See Matter of Church Scientology International, 19 I&N Dec. 593, 604 (Comm. 1988). As 
the beneficiary does not supervise any employees, the U.S. company has not established a complex 
organizational structure which would elevate the beneficiary beyond a first-line supervisor. In the instant 
matter, the petitioner has not established that the beneficiary is in an executive capacity with the U.S. 
entity. Thus, the petitioner has not established that the position is in an executive capacity. 



As discussed above, the beneficiary's job description was not sufficient to establish that he would be 
employed in a primarily managerial or executive capacity, and the petitioner has not identified sufficient 
employees within the petitioner's organization, subordinate to the beneficiary, who would relieve the 
beneficiary from performing routine duties inherent to operating the business. The fact that the 
beneficiary has been given a managerial job title and general oversight authority over the business is 
insufficient to elevate his position to one in an executive or managerial capacity as contemplated by the 
governing statute and regulations. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with 
the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. Accordingly, 
the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


