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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 
Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

PerryRhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The AAO will summarily dismiss the appeal. 

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as an L-l A nonimmigrant 
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 
U.S.c. § 1101(a)(15)(L). The petitioner, a Florida limited , states that it operates a retail 
clothing store. It claims to be a subsidiary The beneficiary was previously 
granted L-IA status from February 22,2009 until December 28, 2009 in order to open the new office in the 
United States. The petitioner now seeks to extend the beneficiary's status so that he may continue to serve as 
the manager of the U.S. company for two additional years. 

The director denied the petition on March 19,2010, concluding that the petitioner failed to establish: (1) that 
the beneficiary would be employed in a primarily managerial or executive capacity under the extended 
petition; (2) that the U.S. entity had been doing business for the previous year; or (3) that the foreign entity 
continues to do business in India. The director observed that, while the beneficiary was granted L-IA status 
in February 2009, the petitioner provided no evidence of any business activities conducted prior to November 
2009, and no evidence that the company had grown to the extent where it could employ the beneficiary in a 
position that is primarily managerial or executive in nature. The director discussed the beneficiary's duties 
and the duties of his claimed subordinates and concluded that the petitioner failed to establish that the 
beneficiary would be relieved from performing non-qualifying operational and first-line supervisory duties 
associated with the operation of a retail store. 

On appeal, counsel for the petitioner "requests that this Appeals Office treat this Petition as a 'new office' 
Petition, and remand to the US CIS with instructions to permit the Petitioner to be given the opportunity to be 
functioning primarily at an executive level by the end of 2010." Counsel explains that "due to the state of the 
U.S. economy in 2009 when the Beneficiary entered, the businesses originally identified as worth purchasing, 
managing, and/or taking over suffered along with the rest of the economy." Counsel asserts that, although the 
beneficiary "spent the greater part of last year performing due diligence and executive searches for a business 
with strong potential" that the "Petitioner acknowledges that it was hard pressed to find a business which at a 
minimum had the potential to grow under the talent and supervision of [the beneficiary]." 

Counsel indicates that the petitioner entered into an asset purchase agreement to purchase a 
petitioner submits extensive evidence related to this 

existing business, and a copy of the asset purchase agreement dated March 12,2010. Counsel asserts that the 
newly acquired business will grow and that the beneficiary will be performing "100% executive duties" 
within one year. 

To establish eligibility for the L-l nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the 
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 
continuous year within three years preceding the beneficiary's application for admission into the United 
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 
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Regulations at 8 C.P.R. § 103.3(a){l)(v) state, in pertinent part: 

An officer to whom an appeal is taken shall summarily dismiss any appeal when the party 
concerned fails to identify specifically any erroneous conclusion of law or statement of fact 
for the appeal. 

Upon review, the AAO concurs with the director's decision and affirms the denial of the petition. On appeal, 
the petitioner has not identified an erroneous conclusion of law or statement of fact on the part of the director 
as a basis for the appeal. Rather, the petitioner submits evidence of facts that came into being subsequent to 
the filing of the petition, and requests that the AAO remand the petition to the service center for 
reconsideration as a second request for a "new office." 

The critical facts to be examined are those that were in existence at the actual time of filing the petition. It is 
a long-established rule in visa petition proceedings that a petitioner must establish eligibility as of the time of 
filing. A visa petition may not be approved based on speculation of future eligibility or after the petitioner or 
beneficiary becomes eligible under a new set of facts. See Matter of Michelin Tire Corp., 17 I&N Dec. 248 
(Reg. Comm. 1978); Matter ofKatigbak, 14 I&N Dec. 45, 49 (Comm. 1971); Matter oflzummi, 22 I&N Dec. 
169, 176 (Assoc. Comm. 1998). 

The petitioner's evidence of its purchase of an existing business and its new proposed organizational structure 
cannot be considered. Despite counsel's assertions, the petitioner may not be granted a second "new office" 
L-IA visa approval. The L-IA nonimmigrant visa is not an entrepreneurial visa classification that would 
allow an alien a prolonged stay in the United States in a non-managerial or non-executive capacity to start up 
a new business. The regulations allow for a one-year period for a U.S. petitioner to commence doing business 
and develop to the point that it will support a managerial or executive position. By allowing multiple 
petitions under the more lenient standard, USCIS would in effect allow foreign entities to create under
funded, under-staffed or even inactive companies in the United States, with the expectation that L-IA 
beneficiaries could receive multiple extensions of their status without primarily engaging in managerial or 
executive duties. The only provision that allows for the extension of a "new office" visa petition requires the 
petitioner to demonstrate that it is staffed and has been "doing business" in a regular, systematic, and 
continuous manner for the previous year. 8 C.P.R. § 214.2(1)(14 )(ii). 

The one-year "new office" provision is an accommodation for newly established enterprises, provided for by 
USCIS regulation, that allows for a more lenient treatment of managers or executives that are entering the 
United States to open a new office. When a new business is first established and commences operations, the 
regulations recognize that a designated manager or executive responsible for setting up operations will be 
engaged in a variety of low level activities not normally performed by employees at the executive or 
managerial level and that often the full range of managerial responsibility cannot be performed in that first 
year. In an accommodation that is more lenient than the strict language of the statute, the "new office" 
regulations allow a newly established petitioner one year to develop to a point that it can support the 
employment of an alien in a primarily managerial or executive position. 

Accordingly, if a petitioner indicates that a beneficiary is coming to the United States to open a "new office," 
it must show that it is prepared to commence doing business immediately upon approval so that it will support 
a manager or executive within the one-year timeframe. See generally, 8 C.P.R. § 214.2(l)(3)(v). At the time 
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of filing the petition to open a "new office," a petitioner must affirmatively demonstrate that it has acquired 
sufficient physical premises to house the new office and that it will support the beneficiary in a managerial or 
executive position within one year of approval. Specifically, the petitioner must describe the nature of its 
business, its proposed organizational structure and financial goals, and submit evidence to show that it has the 
financial ability to remunerate the beneficiary and commence doing business in the United States. Id. After 
one year, uscrs will extend the validity of the new office petition only if the entity demonstrates that it has 
been doing business in a regular, systematic, and continuous manner "for the previous year." 8 C.F.R. § 
2l4.2(l)(l4)(ii)(B). Upon review of the current petition, it is evident that the petitioner was not prepared to 
commence doing business upon approval of its initial new office petition, and counsel concedes that the 
company requires an additional year to develop to the point where it will support a managerial or executive 
position. Accordingly, the petition was properly denied. 

rf the petitioner now believes that the beneficiary is eligible for L-l A classification under a new set of facts, 
the proper course of action is to file a new petition. Despite the previous denial, there is no bar to the 
petitioner's filing of a new petition supported by new evidence of eligibility. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 u.s.c. § 1361. Inasmuch as the petitioner has not identified specifically 
an erroneous conclusion of law or statement of fact in support of the appeal, the appeal must be summarily 
dismissed. 

ORDER: The appeal is summarily dismissed. 


