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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner filed this petition to classifY the beneficiary as a nonimmigrant intracompany transferee 
pursuant to section IOI(a)(IS)(L) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ I 101 (a)(IS)(L). The petitioner, a Florida corporation, states that it is a subsidiary of the beneficiary's 
foreign employer, Onlysys Colombia, S.A. It intends to engage in the wholesale of computers, parts and 
accessories. The petitioner seeks to employ the beneficiary in the position of president of its new office in 
the United States for a period of one year. 

The director denied the petition concluding that the petitioner failed to establish: (I) that the U.S. company 
will employ the beneficiary in a qualifying managerial or executive capacity within one year of the approval 
of the petition; and (2) that it has secured sufficient physical premises to house the new office. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 
forwarded the appeal to the AAO for review. On appeal, counsel asserts that the director abused his 
discretion by denying the petition and failed to give proper consideration to the fact that the beneficiary is 
coming to the United States to open a new office. Counsel contends that the petitioner established by a 
preponderance of the evidence that the petitioner and beneficiary meet all requirements for the requested 
classification. 

I. THE LAW 

To establish eligibility for the L-I nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section IOI(a)(lS)(L) of the Act. Specifically, a qualifying organization must have employed the 
beneficiary in a qualifYing managerial or executive capacity, or in a specialized knowledge capacity, for one 
continuous year within three years preceding the beneficiary's application for admission into the United 
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 
alien are qualifYing organizations as defined in paragraph (1)(1 )(ii)(G) of this 
section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 
knowledge capacity, including a detailed description of the services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 
abroad with a qualifYing organization within the three years preceding the filing of 
the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that was 
managerial, executive or involved specialized knowledge and that the alien's prior 
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education, training, and employment qualifies him/her to perform the intended 
services in the United States; however, the work in the United States need not be the 
same work which the alien performed abroad. 

The regulation at 8 C.F.R. § 2l4.2(l)(3)(v) further provides that if the petition indicates that the beneficiary is 
coming to the United States as a manager or executive to open or to be employed in a new office in the 
United States, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year period 
preceding the filing of the petition in an executive or managerial capacity and that 
the proposed employment involved executive of managerial authority over the new 
operation; and 

(C) The intended United States operation, within one year of the approval of the petition, 
will support an executive or managerial position as defmed in paragraphs 
(1)(1 )(ii)(B) or (C) of this section, supported by information regarding: 

(I) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of the 
foreign entity to remunerate the beneficiary and to commence doing 
business in the United States; and 

(3) The organizational structure of the foreign entity. 

The director denied the petition based on two alternative grounds, concluding that the petitioner failed to 
establish: (I) that the intended U.S. operation will employ the beneficiary in a qualifying managerial or 
executive capacity within one year of the approval of the petition; and (2) that it has secured sufficient 
physical premises to house the new office. 

II. EMPLOYMENT CAPACITY IN THE UNITED STATES 

The first issue to be addressed is whether the petitioner established that the beneficiary would be employed in 
the United States in a primarily managerial or executive capacity within one year of the approval of the 
petition. See 8 C.P.R. § 2l4.2(l)(3)(v)(C). 

Section IOI(a)(44)(A) of the Act, 8 U.S.c. § I 10 I (a)(44)(A), defines the term "managerial capacity" as an 
assigmnent within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component of 
the organization; 



(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a 
department or subdivision ofthe organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 
hire and fIre or recommend those as well as other personnel actions (such as 
promotion and leave authorization), or if no other employee is directly supervised, 
functions at a senior level within the organizational hierarchy or with respect to the 
function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 
which the employee has authority. A fIrst-line supervisor is not considered to be 
acting in a managerial capacity merely by virtue of the supervisor's supervisory 
duties unless the employees supervised are professional. 

Section IOI(a)(44)(B) of the Act, 8 U.S.c. § I 10 I (a)(44)(B), defInes the term "executive capacity" as an 
assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of the 
organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the 
board of directors, or stockholders of the organization. 

The one-year "new office" provision is an accommodation for newly established enterprises, provided for by 
U.S. Citizenship and Immigration Services (USCIS) regulation, that allows for a more lenient treatment of 
managers or executives that are entering the United States to open a new office. When a new business is fIrst 
established and commences operations, the regulations recognize that a designated manager or executive 
responsible for setting up operations will be engaged in a variety of low-level activities not normally 
performed by employees at the executive or managerial level and that often the full range of managerial 
responsibility cannot be performed in that fIrst year. In an accommodation that is more lenient than the strict 
language of the statute, the "new office" regulations allow a newly established petitioner one year to develop 
to a point that it can support the employment of an alien in a primarily managerial or executive position. 

Accordingly, if a petitioner indicates that a benefIciary is coming to the United States to open a "new offIce," 
it must show that it is prepared to commence doing business immediately upon approval so that it will 
support a manager or executive within the one-year timeframe. This evidence should demonstrate a realistic 
expectation that the enterprise will succeed and rapidly expand as it moves away from the deVelopmental 
stage to full operations, where there would be an actual need for a manager or executive who will primarily 
perform qualifying duties. See generally, 8 C.F.R. § 2l4.2(l)(3)(v). The petitioner must describe the nature 
of its business, its proposed organizational structure and fInancial goals, and submit evidence to show that it 
has the fInancial ability to remunerate the benefIciary and commence doing business in the United States. Id. 
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A. Facts and Procedural History 

The petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker, on May 21,2010. The petitioner 
stated on the Form 1-129 that it anticipates that the US. company, which was established in 2010, will have a 
staff of four employees and gross annual income of $250,000. 

In a letter dated May 7,2010, the petitioner described the nature and scope of the US. company as follows: 
"[The petitioner 1 is a proposed venture that will offer the same products as our Parent Company, Distribution 
and Export, Purchase and Sale, Wholesale and Retail of Computer, Parts, and Accessories to develop and 
market its products and services in the Latin American and USA Markets." The petitioner stated that it 
intends to create at least five new positions in the United States. 

The petitioner stated that the beneficiary, as president and general manager of the US. company "will work 
40 hours a week and 100% of her time will be dedicated to directing and managing the U.S. Company." The 
petitioner described her duties as follows: 

I. Planning, developing and establishing policies and objectives of business organization in 
accordance with board directives and corporation charter. This satisfies Act 8 CFR 
214.2(1)(1)(ii)(B)(1 )(4) and (C)(2)(3). 

2. Conferring with company officials to plan business objectives, to develop organizational 
policies to coordinate functions and operations between divisions and departments, and 
to establish responsibilities and procedures for attaining objectives. This satisfies Act 8 
CFR 214.2(l)(1)(ii)(B)(I)(4) and (C)(4). 

3. Reviewing activity reports and financial statements to determine progress and status in 
attaining objectives and revising objectives and plans in accordance with current 
conditions. This satisfies Act 8 CFR 214.2(l)(I)(ii)(B)(1)(2) and (C)(2)(3). 

4. Directing and coordinating formulation of fmancial programs to provide funding for new 
or continuing operations to maximize returns on investments and to increase 
productivity. This satisfies Act 8 CFR 214.2(l)(1)(ii)(B)(I)(2) and (C)(J)(3). 

5. Planning and developing business, labor and public relations policies designed to 
improve company's image and relations with customers, employees, stockholders, and 
public. This satisfies Act 8 CFR 214.2(1)(I)(ii)(B)(1)(4) and (C)(2)(3). 

6. Evaluating performance of executives for compliance with established policies and 
objectives of firm and contributions in attaining objectives. This satisfies Act 8 CFR 
214.2(1 )(1)(ii)(B)(2)(3) and (C)(1 )(2). 

The petitioner's letter included a proposed organizational chart which identifies the beneficiary's proposed 
position of president/executive director. The chart indicates that the beneficiary would supervise a general 
manager who would in tum supervise a sales manager, a marketing manager, a web designer manager and a 
financial and project analyst. The chart depicts sales representatives and hardware technicians subordinate to 
the sales manager, and a software technician subordinate to the web designer manager. Finally, the 
organizational chart indicates that the president would supervise an accounting consulting firm and a law 
firm. 

The petitioner's initial evidence included a business plan for the US. company. The business plan describes 
the US. company as a computer reseller "emphasizing service and support to differentiate itself from more 
price oriented national chains." The business plan indicates that the company will derive its income from 



sales of computer systems, and by offering related services, software and training. The business plan does 
not provide information regarding the projected staffing, hiring plan or personnel structure of the U.S. 
company. 

The director issued a request for additional evidence on June 3, 2010. The director instructed the petitioner to 
provide: (I) a comprehensive description of the beneficiary's proposed duties including a breakdown of the 
number of hours devoted to each of her proposed job duties on a weekly basis; (2) evidence to show how the 
new company will grow to support a managerial or executive position within one year; (3) the number of 
employees to be hired by the new office, including their job titles, detailed job duties and a description of the 
anticipated personnel structure of tpe office; and (4) evidence that establishes how the beneficiary will be 
relieved from performing non-managerial duties within one year. The director also requested evidence that 
establishes the size of the U.S. investment and the financial ability of the foreign organization to remunerate 
the beneficiary and commence doing business in the United States. 

In response to the director's request for a comprehensive description of the proposed position, counsel for the 
petitioner restated the position description provided for the beneficiary at the time of filing. Counsel stated 
that the listed duties establish that the beneficiary will manage the essential functions of "managing the 
organization; supervising and controlling the work of other supervisors and professionals." Counsel 
provided the following in response to the director's request for a breakdown of the number of hours the 
beneficiary will allocate to each of her job duties on a weekly basis: 

Manages the organization, or a department, subdivision, function or component of the 
organization: 5 Hours per week 

Supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a department or 
subdivision of the organization: 2 hours per week 

Has the authority to hire and fire or recommend those as well as other personnel actions 
(such as promotion and leave authorization) if another employee or other employees are 
directly supervised; if no other employee is directly supervised, functions at a senior level 
within the organizational hierarchy or with respect to the function managed: 2 Hours per 
week 

Exercises discretion over the day-to-day operations of the activity or function for which the 
employee has authority: 3 hours per week 

Directs the management of the organization or a major component or function of the 
organization: 5 Hours per week. 

Establishes the goals and policies of the organization, component, or function: 4 Hours per 
week 

Exercises wide latitude in discretionary decision-making: 2 Hours per week 

Planning, developing, and establishing policies and objectives of business organization in 
accordance with board directives and corporation charter: 2 Hours per week 



Conferring with company officials to plan business objectives to develop organizational 
policies to coordinate functions and operations between divisions and departments, and to 
establish responsibilities and procedures for attaining objectives: 5 Hours per Week 

Reviewing activity reports and financial statements to determine progress and status in 
attaining objectives and revising objectives and plans in accordance with current conditions: 
I Hour per week 

Directing and Coordinating formulation of financial programs to provide funding for new or 
continuing operations to maximize returns on investments, and to increase productivity: 5 
Hours per week 

Planning and developing business, labor and public relations policies designed to improve 
company's image and relations with customers, employees, stockholders, and public: 2 hours 
per week 

Evaluating performance of executives for compliance with established policies and 
objectives of fIrm and contributions in attaining objectives: 2 Hours per Week 

Counsel stated that, in addition to the beneficiary, the petitioner intends to hire four employees, including a 
business administrator, a logistic manager, a financial manager and an executive assistant. Counsel indicated 
tbat each work "under the supervision of_ (The Beneficiary)." The AAO 
notes tbat not the name of the beneficiary of this petition. Doubt cast on any aspect ofthe 
petitioner's may the reliability and sufficiency of the remaining evidence offered in support 
of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988). 

Counsel indicated that the positions of business administrator, logistic manager and financial manager all 
require at least a bachelor's degree and provided a position description for each position. 

With respect to the size of the United States investment, counsel noted tbat the U.S. company has a sales 
forecast of $250,000 for the first year of operations and requires an initial investment of $5,000 for start-up 
costs such as furniture, office equipment, professional fees and salaries. The petitioner provided a bank 
statement showing a checking account balance of$5,282.08 as of May 2010. 

The director denied the petition on July 26, 2010, concluding tbat the petitioner failed to establish that the 
beneficiary would be employed in the United States in a primarily managerial or executive capacity. In 
denying the petition, the director observed that the petitioner failed to provide a description of the 
beneficiary's actual proposed duties, but rather based its description on the statutory definitions of managerial 
and executive capacity. The director acknowledged the position descriptions submitted for the beneficiary's 
proposed subordinates, but empbasized tbat the petitioner failed to provide evidence tbat any employees have 
been hired. The director further questioned whether the hired employees "will actually be carrying out the 
listed duties on a full-time basis." 

On appeal, counsel restates the position descriptions provided at the time of filing and in response to the 
director's request for evidence and emphasized that the position is responsible for "the general oversight and 
direction of the U.S. company, and is "clearly a managerial/executive capacity." Counsel objects to the 
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director's observation that the petitioner has not yet hired any employees, emphasizing that the petitioner 
filed a new office petition pursuant to 8 C.F.R. § 214.2(l)(3)(v) and is not required to demonstrate that it has 
already staffed the company. Counsel asserts that the director's finding that the future employees will not be 
"actually carrying out the listed duties" is based on supposition and notes that the director did in fact 
conclude that the listed duties are those typically performed by bona fide professionals. Additionally, 
counsel emphasizes that the beneficiary will manage the essential functions of "managing the organization" 
and supervising professional personnel. 

B. Analysis 

Upon review of the petition and the evidence, and for the reasons discussed herein, the petitioner has not 
established that the beneficiary will be employed by the United States entity in a managerial or executive 
capacity within one year. 

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the 
petitioner's description ofthe job duties. See 8 C.F.R. § 2l4.2(l)(3)(ii). The petitioner's description of the job 
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties 
are either in an executive or managerial capacity. Id. 

Beyond the required description of the job duties, uscrs reviews the totality of the record when examining 
the claimed managerial or executive capacity of a beneficiary, including the petitioner's proposed 
organizational structure, the duties of the beneficiary's proposed subordinate employees, the petitioner's 
timeline for hiring additional staff, the presence of other employees to relieve the beneficiary from 
performing operational duties at the end of the first year of operations, the nature of the petitioner's business, 
and any other factors that will contribute to a complete understanding of a beneficiary's actual duties and role 
in a business. As noted above, the petitioner's evidence should demonstrate a realistic expectation that the 
enterprise will succeed and rapidly expand as it moves away from the developmental stage to full operations, 
where there would be an actual need for a manager or executive who will primarily perform qualifYing 
duties. See generally, 8 C.F.R. § 2l4.2(l)(3)(v). 

The petitioner has repeatedly described the beneficiary'S proposed duties in vague and nonspecific terms that 
fail to provide any meaningful insight into what the beneficiary will actually be doing on a day-to-day basis 
as the president of the intended business. The initial position description largely paraphrased the statutory 
definition of executive capacity at section 101(a)(44)(B) of the Act, and included duties such as "planning, 
developing and establishing policies and objectives of business organization," "conferring with company 
officials to develop organizational policies," planning and developing business, labor and public relations 
policies, "revising objectives and plans," and ensuring "compliance with established policies and objectives 
of firm." Specifics are clearly an important indication of whether a beneficiary's duties are primarily 
executive or managerial in nature, otherwise meeting the definitions would simply be a matter of reiterating 
the regulations. Fedin Bros. Co., Ltd v. Sava, 724 F. Supp. 1103 (E.D.N. Y. 1989), affd, 905 F.2d 41 (2d 
Cir. 1990). While the duties broadly described by the petitioner would generally fall under the defmitions of 
managerial or executive capacity, the lack of specificity raised questions as to the beneficiary's actual 
proposed duties. 

Accordingly, the director requested a comprehensive description of the beneficiary's proposed duties and a 
breakdown of the number of hours she will devote to each of her proposed duties on a weekly basis. The 
petitioner responded to this request by reciting the same duties provided at the time of filing, which were 



reviewed by the director and found to be lacking in probative value. The petitioner expanded upon this 
description by copying verbatim the statutory defmitions of managerial and executive capacity at section 
101 (a)(44)(A) and (B) of the Act and indicating that the beneficiary would perform these duties in addition to 
those described at the time of filing. Conciusory assertions regarding the beneficiary'S employment capacity 
are not sufficient. Merely repeating the language of the statute or regulations does not satisfy the petitioner's 
burden of proof. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), ajJ'd, 905 F. 2d 41 
(2d. Cir. 1990); Aryr Associates, Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). The petitioner's 
response, therefore, was not responsive to the director's request for a comprehensive description of the 
beneficiary's actual proposed duties. 

Reciting the beneficiary'S vague job responsibilities or broadly-cast business objectives is not sufficient; the 
regulations require a detailed description of the beneficiary's daily job duties. The petitioner has failed to 
provide any detail or explanation of the beneficiary's activities in the course of her proposed daily routine. 
The actual duties themselves will reveal the true nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 
724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), ajJ'd, 905 F.2d 41 (2d. Cir. 1990). 

Therefore, the proposed position description alone is wholly insufficient to establish that the beneficiary's 
duties would be primarily in a managerial or executive capacity, particularly in the case of a new office 
petition where much is dependent on factors such as the petitioner's business and hiring plans and evidence 
that the business will grow sufficiently to support the beneficiary in the intended managerial or executive 
capacity. As noted above, the petitioner has the burden to establish that the U.S. company would realistically 
develop to the point where it would require the beneficiary to perform duties that are primarily managerial or 
executive in nature within one year. Accordingly, the totality of the record must be considered in analyzing 
whether the proposed duties are plausible considering the petitioner's anticipated staffing levels and stage of 
development within a one-year period. The regulation at 8 C.F.R. § 214.2(1)(3)(v)(C)(J) requires the 
petitioner to submit evidence that the intended United States operation, within one year of the approval of the 
petition, will support an executive or managerial position supported by information regarding the proposed 
nature ofthe office describing the scope of the entity, its organizational structure, and its financial goals. 

Therefore, in reviewing the totality of the evidence in the record, the AAO must consider the nature of the 
petitioner's new office, its proposed staffing levels, its preparation for rapid development, and its need for an 
employee who will perform primarily managerial or executive duties. 

The petitioner stated on the Form 1-129 that it expects the U.S. company to employ four employees. At the 
same time, the petitioner submitted an organizational chart which depicts at least nine proposed positions, 
including president, general manager, sales manager, marketing manager, web designer manager, financial 
and project analyst, software technician, hardware technician and sales representative. It is incumbent upon 
the petitioner to resolve any inconsistencies in the record by independent objective evidence. Any attempt to 
explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582,591-92 (BlA 1988). While the 
petitioner submitted a business plan, it does not mention the petitioner's staffing or hiring plans for the first 
year of operations. In fact, the business plan appears to provide information pertaining to the years 2011 
through 2013 despite the fact that the petition was filed in the first half of 20 1 O. The business plan at page 4 
also makes reference to the company's gross margin being "barely 21 % in the last year." The petitioning 
company was established approximately one month prior to the filing of the petition, thus is unclear how the 
company is able to state a gross margin figure for "last year" in its business plan. Doubt cast on any aspect of 
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the petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining 
evidence offered in support of the visa petition. !d. at 591. 

In response to the director's request for information regarding the number and types of employees to be hired, 
counsel indicated that the petitioner intends to fill the positions of business administrator, fmancial manager, 
logistic manager and executive assistant. The AAO notes that none of these positions are identified on the 
petitioner's proposed organizational chart. Further, the position descriptions provided for these positions 
appear to be inconsistent with the type of business the petitioner claims it will operate in the United States. 
The business plan indicates that the company will operate as a computer reseller, but the position 
descriptions for the proposed employees do not identifY any employees who would perform any sales work. 
For example, the logistics manager is stated to be responsible for analyzing client business needs and 
developing application solutions in the functional areas of planning, warehouse management, materials 
management, and finance, along with preparing technical documentation such as test scenarios, end-user 
documentation and user manuals. The financial manager is claimed to be responsible to "supervise, lead or 
perform duties concerned with providing logistical support to our clients," while the business administrator is 
also claimed to be responsible for "logistic and transportation services programs." The AAO is unable to 
discern how these duties relate to the wholesale of computers, parts and accessories. 

~ cannot ignore that the position descriptions indicate that each position will report to a 
__ rather than to the beneficiary of this visa petition. While the submitted position 
descriptions may very well describe professional-level positions, the director had sufficient reason to 
question the petitioner's intent to actually hire employees to undertake the duties described. Again, it is 
incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective evidence. 
Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits 
competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. at 591-92 (BIA 
1988). Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the 
reliability and sufficiency of the remaining evidence offered in support of the visa petition. Id. at 591. 

As such, the AAO cannot make a determination as to whether the beneficiary would be primarily engaged in 
the direction and control of a subordinate staff of professional, supervisory or managerial employees, 
managing an essential function of the U.S. organization, or directing the management of the organization. 
See generally sections 101(a)(44)(A) and (B) of the Act. Nor can the AAO determine that the petitioner 
would employ sufficient subordinate personnel to relieve the beneficiary from performing non-qualifying 
operational and administrative tasks within one year, such that she could reasonably be expected to devote 
the majority of her time to managerial or executive duties. 

As a result of the discrepancies and omissions catalogued above, the petitioner has failed to provide required 
information regarding the proposed nature of the office describing the scope of the entity, its organizational 
structure, and its financial goals. 8 C.F.R. § 214.2(l)(3)(v)(C)(I). Absent credible information regarding the 
number and types of employees to be hired during the first year of operations, the petitioner has not met its 
burden to establish that the U.S. company would be able to support a managerial or executive position within 
one year. 

Further, counsel's assertion that the beneficiary will manage the essential function of "managing the 
organization" is insufficient to meet the petitioner's burden of proof. The term "function manager" applies 
generally when a beneficiary does not supervise or control the work of a subordinate staff but instead is 
primarily responsible for managing an "essential function" within the organization. See section 
101 (a)(44)(A)(ii) of the Act, 8 U.S.C. § I 10 I (a)(44)(A)(ii). The term "essential function" is not defined by 



statute or regulation. If a petitioner claims that the beneficiary is managing an essential function, the 
petitioner must furnish a detailed position description that clearly explains the duties to be performed in 
managing the essential function, i.e. identifies the function with specificity, articulates the essential nature of 
the function, and establishes the proportion of the beneficiary's daily duties attributed to managing the 
essential function. See 8 C.F.R. § 214.2(1)(3)(ii). In addition, the petitioner's description of the beneficiary's 
daily duties must demonstrate that the beneficiary manages the function rather than performs the duties 
related to the function. An employee who primarily performs the tasks necessary to produce a product or to 
provide services is not considered to be "primarily" employed in a managerial or executive capacity. 

The AAO cannot conclude that the beneficiary will be acting primarily as a function manager solely because 
she is charged with "managing the organization" as a whole. The definitions of executive and managerial 
capacity each have two parts. First, the petitioner must show that the beneficiary performs the high-level 
responsibilities that are specified in the definitions. Second, the petitioner must show that the beneficiary 
primarily performs these specified responsibilities and does not spend a majority of his or her time on day-to
day functions. Champion World, Inc. v. INS, 940 F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 
1991). The fact that the beneficiary owns and manages a business does not necessarily establish eligibility 
for classification as an intracompany transferee in a managerial or executive capacity within the meaning of 
sections IOI(a)(15)(L) of the Act. See 52 Fed. Reg. 5738, 5739-40 (Feb. 26, 1987) (noting that section 
101 (a)(15)(L) of the Act does not include any and every type of "manager" or "executive"). 

Based on the petitioner's failure to provide a detailed description of the beneficiary'S proposed duties or 
consistent descriptions regarding the nature of the intended office and its hiring plans, the petitioner has not 
established that it will employ the beneficiary in a primarily managerial or executive capacity within one 
year or that the company will grow to the point where it can support a qualifYing managerial or executive 
position. Accordingly, the appeal will be dismissed. 

III. SUFFICIENT PHYSICAL PREMISES TO HOUSE THE NEW OFFICE 

The remaining issue to be addressed is whether the petitioner established that the petitioner has secured sufficient 
physical premises to house the new office, pursuant to 8 C.F.R. § 214.2(1)(3)(v)(C). 

A. Facts and Procedural History 

Form 1-129 that the U.S. company is located at 
~ul)mitte:d a "Customer Service Agreement" entered by the U.S. 

for the premises, which is located at the "Executive Suites at 
Dalia The lease agreement indicates that the petitioner has leased "Business identity 
unit number 203" and will pay a monthly service charge of $651.78. The agreement shows that the 
petitioner's month-to-month agreement includes an office, furniture, telephone and Internet services. 

As noted above, the petitioner's business plan indicates that the company intends to do business as a personal 
computer reseller. 

In the request for evidence issued on June 3, 2010, the director requested: (I) photographs of the premises 
secured for the United States entity; and (2) evidence that the petitioner has leased a space sufficient for the 
operation of a wholesale business, including shipping/receiving and warehouse facilities. 
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In response, the petitioner submitted photographs depicting the building located atl ••• 
office number 203 located inside the premises. The petitioner's name appears on a placard next to the door. 
The office is equipped with a desk, chair, computer, printer and filing cabinets. It does not appear to be large 
enough to accommodate more than one desk. Counsel stated that the "had to contract 
the services of warehouse and logistic companies such 

The director denied the petition concluding that the petitioner failed to establish that it had secured physical 
premises to house the new office. In denying the petition, the director acknowledged counsel's statement that 
the petitioner intends to outsource its warehouse and logistics functions, but emphasized that the petitioner 
failed to submit documentation to corroborate these plans. The director also questioned whether the 
submitted photographs depict the location of the U.S. entity. In this regard, the director observed that the 
petitioner's company name does not appear on the outside of the building. 

On appeal, counsel asserts that the petitioner provided a lease agreement, a business license, photographs and 
a letter from a freight company that will be handling receiving and shipping functions of the U.S. company, 
and that such evidence was sufficient to satisfY the evidentiary requirement at 8 C.F.R. § 2l'UI(I)(3)(v)( 
In support of the appeal, the of a letter dated June 10, 20 I 0 from 
sales manager that his company has had commercial 
relations 

B. Analysis 

Upon review, the petitioner has not established that the premises secured are sufficient to house the new 
office. 

the petitioner has leased the premises located at 
The regulations do not specifY the type of premises that must be secured by a 

petitioner seeking to establish a new office. However, the petitioner bears the burden of establishing that its 
physical premises should be considered "sufficient" as required by the regulations at 8 C.F.R. § 
2l4.2(l)(3)(v)(A). To do so, it must clearly identify the nature of its business, the specific amount and type 
of space required to operate the business, its proposed staffing levels, and evidence that the space can 
accommodate the petitioner's growth during the first year of operations. 

As discussed above, the petitioner has not clarified the type of business it intends to operate or the number of 
employees it anticipates hiring during the first year of operations and has submitted inconsistent statements 
regarding these material facts. For these reasons, the petitioner has not established that a small office large 
enough to accommodate one employee will meet the company's physical space requirements for the ftrst year 
of operations. It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the 
petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 
582,591-92 (BIA 1988). 

Further, contrary to counsel's assertions, the petitioner did not provide evidence of its intention to outsource 
warehousing and logistics services prior to the denial of the petition, beyond counsel's statement that the 
~ contract the services of warehouse and logistic companies such as 
_____ " Without documentary evidence to support the claim, the assertions counsel will 

not satisfY the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. 
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Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 

The letter submitted on appeal indicates that "has had commercial 
relations" with the foreign parent company. It does not indicate the type of business 

operates or indicate that it has been contracted to provide freight services for the 
u. S. company. 

Accordingly, the appeal will be dismissed. 

IV. CONCLUSION 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. When the AAO denies a petition on multiple alternative grounds, a plaintiff can 
succeed on a challenge only if it is shown that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043 (E.D. Cal. 
2001), ajfd. 345 F.3d 683 (9th Cir. 2003). 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


