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PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101 (a)( IS)(U of the Immigration 

and Nationality Act. 8 u.s.c. ~ 1101(a)( IS)(L) 

ON BEHALF OF PETIT[ONER: 

[NSTRUCT[ONS: 

Enclosed please lind the decision olthe Administrative Appeals Office in your case. All of thl' doculllcnts 

related to this matter have heen returned to the office that originally decided your casc. Please he advised that 

any further inquiry thal you rnighl have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaChing its decision. or you have additional 

information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 

accordance with the instructions on Form [-290B. Notice of Appeal or Motion. with a ICl' of S6.10. TIll' 

specific requirements for filing such a motion can he found at 8 C.F.R. § I03S Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. * I 03.5(a)( I )(i) requires any motion to he liled \V IIhin 

30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you. 

f:iI...+ 
Acting Chief, Administrative Appeals Office 

\'1"\\ w.u~cis.go\' 
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DISCUSSIOI\: The Director, Vermont Service Center, denied the nonimmigrant VI"I pelillon. The matler is 

now before the Administrative Appeals Office (AAO) on appeaL The AAO will dismiss the appeaL 

The petitioner filed this nonimmigrant petition seeking to extend the beneficiary's employment as an L-I;\ 

nonimmigrant intracompany transferee pursuant to section IOI(a)(lS)(L) of the lmmigralion and "'ationalily 

Act (the Act), 8 USc. * llOl(a)( 15)(L). The petitioner, a Florida corporation established III March ~005, 

states that is in the busine" of freight forwarding. The petitioner claims to have a qualifying rl'ia\ionship with 

S&S Freight Forwarders located in Kingston, Jamaica. The petitioner has employed the beneficiary as ils 

managing director/general manager since December 200S, and now seeks to extend his L-I A status for two 

additional years. 

The director denied the petition, concluding that the petitioner failed to establish that it will employ the 

benefiCiary in a primarily managerial or executive capacity. The director also noted that the petitioner 

provided insufficient evidence that it maintains sufficient physical premises to accommodate its employees 

and the services that the petitioner would be providing. 

The petitioner subsequently filed an appeaL The director declined to treat the appeal as a mo\ion and 

forwarded the appeal to the AAO for review. On appeal, counsel for the petitioner a"erts that the petitioner 

provided sufficient evidence to establish that the beneficiary will be performing primarily managerial or 

executive duties, though counsel maintains that the petitioner's previous attorney submitted an inaccurate 

organization chart and inaccurate position descriptions in response to the director's Request for Evidence 

("RFE"). Counsel submits a brief and additional evidence on appeal. 

I. The Law 

To establish eligibility for the L-I nonimmigrant visa classification, the petitioner must meet the criteria 

outlined in section 10 I (a)( 15)(L) of the Act. Specifically, a qualifying organization must have employed the 

heneficiary in a qualifying manageriitl or executive capacity, or in a specialized knowledge c;1pacity. for Olll' 

continuom, year within three years preceding the beneficiary's application for 'H.llllis\ioll into the l:nitl'd 

States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 

or her services to the same employer or a subsidiary or affiliate thereof in a managerial, cXl'clitivlC. or 

specialized knowledge capacity. 

The regulation at 8 C.F.R. ~ 214.2(1)(3) states that an individual petition filed nn Form 1·12Y shall he 

accompanied by: 

(i) Evidence that the pclitioner and the organization which employed or will employ the 

alien are qualifying organizations as defined in paragraph (1)(1 )(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial. or specialllni 

knowledge capacity, including a detailed description of the services \() be performed. 
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(iii) Evidence that the alien has at least one continuous year of full-time employment 

abroad with a qualifying organization within the three years preceding the fillllg of 

the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that was 

managerial, executive or involved specialized knowledge and that the alien's prior 

education, training, and employment qualifies him/her to perform the IIltended 

services in thc United States; however, the work in the United States need not be the 

same work which the alien performed abroad. 

Section 101(a)(44)(A) of the Acl, 8 USc. ~ 1 101 (a)(44)(A), defines the term "managerial capacity" as an 

assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department. subdivision. function. or l'omronclll of 

the organization; 

(ii) supervises and controls the work of other supervisory, professional, or managerial 

employees. or manages an essential function within the organization. or a department 

or subdivision of the organization; 

(iii) if another employee or other employees arc directly supervised, has the authority to 

hire and fire or recommend those as well as other personnci actions (sLieh as 

promotion and leave authorization), or if no other employee is directly supervised, 

functions at a senior level within the organizational hierarchy or \\.:ith respect 10 the 

function managed: and 

(iv) exercises discretion over the day-to-day operations of the activity or fUllcti(Hl for 

which the employee has authority. A first-line supervisor is not considered to be 

acting in a managerial capacity merely by virtue of the supervisor's supervisory 
duties unless the employee,.., supervised are professional. 

Section 101(a)(44)(B) of the AcL 8 USc. ~ 1101(a)(44)(B), defines the term "executive capacity" as an 

as"iignment within an organization in v/hich the employee primarily: 

(i) directs the management of the organization or a major component or function or the 

organization: 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level execulives, the hoard 

of directors, or stockholders of the organization. 
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II. Managerial or Executive Capacity 

The sole issue addressed by the director is whether the petitioner established that the beneficiary will he 

employed in a managerial or executive capacity under the extended petition. 

A. Facts and Procedural History 

The petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker, to extend the beneficiary's L-I A 

status on Septcmber I. lOIO. The petitioncr indicated on the Form 1-129 that it is in thl' bllsincss of Irclght 

forwarding with four current employees and an estimated gross annual income of $217,6YO. In support of the 

petition. the petitioner submitted a letter providing the following list of the beneficiary's .lob duties III the 

United States: 

(I) Developing and implementing pre-established goals and business strategics, proViding 

strategic support and recommendations in the planning and implelllL'ntatioll or 

administrative and operational systems, and procedures, providing guidance, 

formulating and implementing administrative and operational functional and execliting 

efforts against pre-established plans to ensure growth and profitability. cngaging III 

long-range planning and identification of business opportunilic~, (20'+ or the timL'): 

(2) Formulating and implementing growth strategies, managing overall plalh and cOlllflany\ 

poliCies, management ~ales, marketing, human resources, financial and administrativl' 

managemcnt functions, directly responsible developing the company's goals and 

objectives, selecting plans of action, Objectives, and managing major components such 

as business growth and financial objectives (20% of time); 

(3) Ensuring the efficient and profitable operalion~ of the company. L~valuating the 

company's performance ilnd determining areas of improvement recommending oplion~ 

and courses of action. achieVing financial objectives by ~cheduling expenditure\, 

analyzing variances. initiating corrective actions. and managing budgded IlLlIllPl'r.\, 

reviewing and interpreting financial information as required, attending to variou<.; 

administrative aspects of the business, approval of expenditures, budgets. account in~ 

activities, among other~, identifying ways to reduce operating costs allli incrl'a~l' 

productivity and efficiency. identifying issues that must be addressed. providing 

administrative and operational support. monitoring costs associated with business 

activity to ensure compliance with budget and corporate standards. (15')( of time): 
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(4) Developing business relationships, pursuing business opportunities and recognizing 

additional project opportunities, dealing with suppliers, distributors, and key accounts 

and negotiating deals, liaising with clients and continually developing strategies and 

pursuing business opportunities, contributing to marketing effectiveness hy marketing 

the company's products and providing support on marketing related issues. (I 'i'lf of 

time) 

(5) Management and supervision of personnel including hiring, work allocation. tr,nnin,>!. 

development, and problem resolution, motivating employees to achine peek lsiI'I 
productivity and performance, leading, managing, and providing dcvelopment and 

direction to personnt:1, conducting performance evaluations n:vic\.\.,'. sck'Ctill~ and 

overseell1g the work performed by service providers, (20% of time) 

(6) Oversecing domestic and foreign shipments, inventory management, order processing, 

warehousing and distribution. Ensuring that international regulations, including export 

of goods, customs regulations, special agreements, licenses, and related issues are 

adhered to. ( 10'(, ) 

The petitioner submitted an organization chart with the names, titles, and responsibilities of four employees. 

In addition to the position of managing director/general manager held by the beneficiary, the chat1 includes: 

(I) an office manager re~ponsihle for budget and expenditures, processing invoices. maintaining record;., of <III 

commercial tran~actions, Cllstomer service. bookkeeping, HR issues, Ilov\' of correspondence. filing, 

requisition of supplies, and hilling; (2) a sales coordinator responsible for day to day sales activities, customer 

service and sUpp0l1 for assigned client base, reviewing proposals and negotiating deals for favorable prtcing 

and terms, and identifying opportunities for improving the cost effectiveness of all procurement activities; and 

(3) an import/export coordinator responsible for purchase orders, bid requests, import/export transal·tions. 

shipping and receiving. cllstoms documentation. providing effective and timely trackillg. procc~sillg. and 

clearance and coordination of all shipments. The chart indicates that the office manager, sale~ coordinator. 

and illlportkxport coordinator report dinxtly to the heneficiary. None of the positions rL'porting to the 

beneficiary have suhordinate.". 

The director found that the evidence was insufficient to cstablish that the beneficiary would be employed in a 

primarily managerial or executive capacity and issued a Request for Evidence ("RFE") on October 19.2010. 

Specifically, the director requested, inter alia, the following: (I) an explanation of why 2009 tax returns 

showed that the beneficiary had only received $45,888, though it was indicated on the petition that the 

beneficiary had been paid S52,000; (2) an explanation of how the petitioner could afford to pay the 

heneficiary and all other employees; (3) a detailed description of the staffing of the U.S. office to include: the 

nutnber of employees and the wage or salary paid to each, job titles, duty descriptions With the percentage of 

time dedicated to each duty by each cmployee, and a description of the management and per.sonnci structures 

of the U.S. office; (4) current pay statements; (5) IRS Forms W-2, Wage and Tax Statement. for all current 

employees; and (6) photographs of the interior and exterior of all the premises that have heen secured for the 

U.S. entity. 



In response to the RfE. the petitioner provided pay statements for four employec:-, from Septl'lllhcr I K . .?O 1 O. 

through October 15. 2010: a 200') IRS Form 1120. U.S. Corporation Income Tax Return: Quarterly Employer 

Reports from the slate of Florida for the fiN three quarters of 2010: an organizational chan: 200t) IRS ['on", 

W·2 and W·3: and photographs of office space. The petitioner's previous attorney aiso suilmitteu a iL-ller of 

support describing the wages, duties. and the percentage of time dedicated to each duty for three employces 

and the duties and percentage of time dedicated to each duty for the beneficiary. 

The organization chal1 submitted in response to the RFE was the same chart as submitted In suppoll of the 

pctition. The petitioner submitted the same description of the duties performed by the orfice maoager. import 

export coordinator, and :-,ale~ coordinator, and added the percentages of time dedicated to l~ach duty and \\ agl' 

information for the positions. The new description of the beneficiary's duties no longer inclueleu his 

previously stated respoll~ihilily for "Iolverseeing domestic and foreign shipments, inventory management. 

order processing, warehousing and distribution" or "Ie]nsuring that intemational regulation.\, including export 

of goods, customs regulations, special agreements, licenses, and related issues are adhered to," which hael 

been included in the beneficiary's initial position description. The percentage of time previously dedicated to 

the eliminated duties was redistributed among the remaining duties. 

The director denied the petition on January 5, 2011. concluding that the petitioner failed to establish that the 

beneficiary 'Nould be employed in a primarily managerial or executive capacity. The directOl hased his 

finding on the descriptions of the employees' positions and, in part, on the size and scope of the bu.siness. The 

director also noted that the photographs of the premises showed a small office space thai appeared lnauequate 

to house the office, all employees. and the services provided by the business. 

The petitioner retained new counsel on appeal. On appeal, the petitioner submits a Florida Depanment of 

Revenue Employer's Quarterly Report from the fourth quarter of 20 I 0 showing the petitioner hired three 

additional employees between October 2010 and November 20W. The petitioner also provides "an accurate" 

organizational chart which differs from the previously submitted organization charts: a list of the names, .lob 

titles, and job duties for six employees: and a new lease with an effective date of January 19. 20 II. 

Petitioner's current counsel slates that the- previous attorney did not consult the petitioner he fore suhmitting 

inaccurate position dcscription~ and an inaccurate organization chali in response to the RFE. 

Counsel claims that the petitioner had hired two additional employees between the submission of the petilion 

and the response to the RFE and that the two additional employees should be considered as evidenel' thai the 

beneficiary is employed in a primarily executive or managerial capacity. FUlthermore. counsel contends that 

evcn if the new employees are not considered, the newly submitted organization chan anu revised position 

descriptions are the accurate representation of the organization's structure, "but for the removal of the 

positions of the two 'Sales Representatives' and the position of 'Warehouse Clerk' which would cause the 

transfer of the duties of those positions to their supervisors, the next position higher on the organizational 

chart. " 

The organization chart submitted on appeal depicts a more complex organizational structure than the 

previously submitted charts by placing the sales coordinator and import/export coordinator positions 
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subordinate to the office manager. The position descriptions submitted on appeal include additional duties. 

Most notably, the office manager is given supervisory duties over the impotVexp0l1 coo['dinator and the "tie 

coordinator. The position description for the beneficiary states that he is "responsible for directing and 

overseeing the company's entire operations and its various components, includil1g sales, Illarkl'lin~. human 

resources, financial and administrative management functions. as well as managing o\lTall plans. blld~,-'ll'd 

numbers. and company's policies." 

B. Discussion 

Upon review of the petition and the evidence, and for the reasons discussed herein, the petitioner ha.s not 

established that it will employ the beneficiary in a managerial or executive capacity. 

As a preliminary matter, the petitioner submits, for the first time on appeal, additional evidence IIlcluding 

quanerly tax reports showing the hire of additional employees, a revised organization chart, and position 

descriptions for six employees. According to the quarterly tax reports, the petitioner hired two additional 

employees in October 201(), subsequent to the filing of the nonimmigrant petition. The revised organization 

chart and the position descriptions include the subsequently hired employees and create addltlol",1 leveh of 

hierarchy within the organization by placing the sales coordinator and the impOlvexpon coordinator 

subordinate to the office manager. The petitioner must establish eligibility at the time of filing thc 

nonimmigrant visa petition, A visa petition may not be approved based on speculation of future eligibility or 

after the petitioner or beneficiary becomes eligible under a new set of facts. See Malter 0/ Michelin Tire 

Corp .. 17 I&N Dec, 248 (Reg, Comm'r. 1978); Matter of Katigbak, 14 I&N Dec. 4:;, 49 (Comm'r. 1971). For 

these reasons, the AAO will not consider evidence of new employees hired suhseyuclll to the filing 01 the 

petition. 

The new organization chan and p,,,ition descriptions change the duties and authonty 01 tht' benefiCiary, ollice 

manager, and other subordinate employees. The organization chan depicts a more complex organization 

structure with additional levels of authority, even when the employees hired after the filing of the petition are 

not considered. On appeal, or in response La an RFE, a petitioner cannot off~>r a new position to the 

beneficiary, or materially change a position's title, its level of authority within the organizational hierarchy, or 

the associated job responsibilities. The petitioner must establish that the position offered to the beneficiary 

when the petition was filed merit> classification as a managerial or executive position. Matter 0/ Michelin 

Tire Corp., 17 I&N Dec. 248, 249 (Reg, Comm'r 1978). A petitioner may not make material changes to a 

petition in an effort to make a deficient petition conform to USCIS requirements. See Matter o/I;ummi. 22 

I&N Dec. 169. 176 (Assoc. Comm'r 1998). 

The AAO acknowledges the petitioner's claim that former counsel did not submit all availahle evidence III 

response to the director's RFE. The AAO notes that any appeal or motion based upon a claim of ineffective 

assistance of counsel requires: (I) that the claim be supported by an affidavit of the allegedly aggrieved 

respondent setting forth in detail the agreement that was entered into with counsel with respect to the actions 

to be taken and what representations counsel did or did not make to the respondent ill this regard, (21 that 

counsel whose integrity or competence is being impugned be informed of the allcgati{)n~ leveled again~t him 
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and be given an opponunity to respond, and (3) that the appeal or motion reflect whether a complalllt has 

been filed with appropriate disciplinary authorities with respect to any violation of counsel's ethical or legal 

responsibilities, and if not, why not Matter oj'Lozada, 19 I&N Dec, 637 (BIA 1988), alfei, 857 F.2d 10 (I st 

Cir. 1988). The petitioner has satisfied none of these requirements. 

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the 

petitioner's description of the job duties. See 8 c.F.R. § 214.2(l)(3)(ii). The petitioner's description of the Job 

duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties arc 

in either an executive or a managerial capacity. Id. The definitions of executive and managerial capacity 

each have two pans. First, the petitioner must show that the beneficiary performs the high-level 

responsibilities that are specified in the definitions. Second, the petitioner must show that the beneficiary 

primarily performs these specified responsibilities and does not spend a majority of his or her time on day-to

day functions, Champion World, Inc. v, INS, 940 F.2d 1533 (Table), 1991 WL 144470 (9th Cir. July 30, 

1991 ) 

The AAO does not doubt that the beneficiary exercises discretion over the petitioning entity and has the 

appropriate level or authority as general manager and owner of the organization, however. the petilioner ha~ 

failed to show that his actual day-to-day duties, as of the time of filing, were primarily n"""'ge,.,,,1 Dr 

executive in nature, The fact that the beneficiary owns and manages a business does not necessarily cstablish 

eligibility for classification as an intracompany transferee in a managerial or executive capacity within thc 

meaning of sections 10 I (a)( IS )(L) of the Act. See 52 Fed, Reg, 5738, 5739-40 (Feb. 26, 1987) (noting that 

section 101 (a)( 15)(L) of the Act does not include any and every type of "manager" or "executivc"). 

While scvcral of the duties generally described by the petitioner could fall under the definitions of mana?erial 

or executive capacity, the petitioner's initial description was general and provided little "'sight into what the 

beneficiary actually does on a day-to-day basis. For example, the petitioner indicated that the henefieiary's 

dulic~ include: "developing and implementing pre-established goals and business <.;tratqric\." "formulating 

and implementing administrative and operational functional and executing efforts against pre-established 

plans to ensure growth and profitability," "managing and executing all aspects of product development" 

"managing major components," "financial and administrative management fUllctions," and "dcveloping goals 

and objectivcs," The petitioner did not define any specific tasks associated with these general responsihilities, 

The actual duties themselves will reveal the true nature of the employment. Fedin Bros. Co .. Ltd, 1'. Suvu, 724 

F. Supp. at I 108. Specifics arc clearly an important indication of whether a beneficiary", duties arc prim",.,ly 

execlitive or managerial in nature. otherwise meeting the definitions would simply he a maHer of reiteraling 

the regulations, Fer/in Bros, Co .. Lid, I'. Sma, 724 F. Supp, at 1108. 

Additionally some of the described duties suggest the beneficiary's direct involvement in the day-to-day 

operations of the company, Specifically, the petitioner stated that the beneficiary would be "marketing thc 

company's products," "ncgotiating deals," "providing administrative and operation support," "attcnding to 

various financial aspects of the business," and performing duties associated with "order processing," 

"warehollsing and distrihution," and "ensuring that international regulations. including export of goods. 

customs regulations. special agreements. licenses. and related issues are adhered to." The pl'titioner has 1101 
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explained how the beneficiary's performance of the company's sales. marketing. financial. and adll1inlStrative 

functions rises to the level of ll1anagerial or executive capacity. The response to thc RFE providcd a posltll)n 

description that eliminated some of the beneficiary's non-managerial duties. but the lack of specificity and 

consistency raise questions as to the nature of the beneficiary's actual day-to-day ITsponsibilities. Due to 

these inconsistencies. the petitioner's description of the beneficiary's job duties docs not establish what 

proportion of the beneficiary's duties is actually non-managerial. Based on the current I·eeord. the AAO is 

unable to determine whether the claimed managerial duties constitute the majority of the benct'lclary's duties. 

or whether the beneficiary primarily performs non-managerial sales, marketing, adminlstrati\'(, or operational 

duties. While performing non-qualifying tasks necessary to produce a product or service will not 

automatically disqualify the beneficiary as long as those tasks are not the majority of the beneficiary's duties. 

the petitioner still has the burden of establishing that the beneficiary is "primarily" performing managerial or 

executive duties. Section 101(a)(44) of the Act; sec also Brazil Quality Stones. 1111'. I'. Cherrof/. 531. F.3d 

106].1069-70 (9'" Cir. 20(8). 

Beyond the required description of the job duties. USCIS reviews the totality of the record when examining 

the claimed managerial or executive capacity of a beneficiary, including the petitioner\ organizational 

structure, the duties of the beneficiary's subordinate employees, the presence of other employees to rei ieve the 

beneficiary from performing operational duties, the nature of the petitioner's business. and any other factors 

that will contribute to a complete understanding of a beneficiary'S actual duties and role in a husiness. 

The statutory definition of "managerial capacity" allows for both "personnel managers" and "function 

managers." See section IOI(a)(44)(A)(i) and Oi) of the Act. 8 Us.c. § IIOI(a)(44)(A)(i) and (ii). Although 

the beneficiary is not required to supervise personnel. if it is claimed that the beneficiary's duties involve the 

supervision of employees. the petitioner must establish that the subordinate employees arc supervisory. 

professional. or managerial. See ~ IOI(a)(44)(A)(ii) of the Act. 

At the time of filing. the petitioner stated it had four employees including the beneficiary. The job 

descriptions submitted by the petitioner do not establish that any of the employees working for the beneficiary 

are professional-level employees.' In support of the petition and in response to the RFE. the petitlonCl' 

I In evaluating whether the beneficiary manages professional employees, the AAO Illust evaluate \vhcthcr the 

subordinate positions require a baccalaureate degree as a minimum for entry into the field of endeavor. 

Section 101(a)(32) of the Act. R U.S.c. * 1101(a)(32). states that "[tlhe term pmji'ssiol1 shall include but not 

be limited to architects. engineers. lawyers, physicians, surgeons. and teachers in elementary or secondary 

schools, colleges, academies, or seminaries." The term "profession" contemplates knowledge or learning. not 

merely skill. of an advanced type in a given field gained by a prolonged course of speciali7.ed instiliction and 

study of at least baccalaureate level. which is a realistic prerequisite to entry into the particular field of 

endeavor. Mut/er o/Sea. 19 I&N Dec. 817 (Comm'r 1988); Matter oILing. 1.1 I&N Dec . .15 (R.C. I96R); 

Mat/ero/Shin. III&N Dec. 686 (D.O. 1966). 

Therefore. the AAO must focus on the level of education required by the position. rather than the degree held 

by subordinate employee. The possession of a bachelor's degree by a subordinate employee does not 
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provided the service with an organization chart and a description for each of the following positions: pan-time 

office manager, importiexpon coordinator. and sales coordinator. The organization chal1 submitted with the 

petition and in response to the RFE indicates that the office manager, importiexport coordinator, and sales 

coordinator are subordinate to the beneficiary, and the description of the beneficiary's duties includes 

"management and supervision of personnel." The chan indicates that the office manager. import/export 

coordinator, and sales coordinator do not have subordinate employees, and the position descriptions provided 

for the beneficiary's subordinates do not show that any of the subordinate employees have managerial or 

supervisory authority over a clearly defined depanment or function of the petitioner or othcr employees. 

Thus, the petitioner has not shown that the beneficiary supervises and controls supervisory, professional. or 

managerial staff, as required by section 101 (a)( 44 )(A)( ii) of the Act 

Counsel correctly observes that a company's Sill' alone, without taking into accOllnt till' rC~I"ollahk llCCJ,\ of 

the organization, may not be the determining factor in denying a visa to a multinational manager or executive. 

Sce * 101(a)(44)(C) of the Act, 8 U.S.c. * 1101(a)(44)(C). However, in reviewing the relevance of the 

number of employees a petitioner has, federal courts have generally agreed that USClS "may properly 

consider an organization's small size as one factor in assessing whether its operations are sub:-.tantial enough 

to suppon a manager." Fami/v Illc v. US. Citbenship and Immigration Services 469 F. 3d 1313, 1316 (9'" 

Cir. 2006) (citing with approval Republic ofTranskei v. INS, 923 F 2d. 175, 178 (D.C. Cir. 1991): Fedin Bros. 

Co. v. Sava, 90S F.2d41, 42 (2d Cir. 1990) (per curiam): Q Data Consulting, Inc. v. INS, 293 F. Supp. 2d 25, 

29 (D.D.C. 2003». It is appropriate for USCIS to consider the size of the petitioning company in conjunction 

with other relevant factors, such as a company's small personnel size; the ahsence of employee;.., who would 

perform the non-managerial or non-executive operations of the company, or a "shell company" that docs not 

conduct business in a regular and continuous manner. See, e.g. Syslronics Corp. v. INS', 153 F. Supp. 2d 7. 15 

(DD.C. 2(01). Furthermore, the reasonable needs of the petitioner will not supersede the requirement that 

the beneficiary be "primarily" employed in a managerial or executive capacity as required by the statute. See 

sections 101(a)(44)(A) and (B) of the Act, 8 usc. § 1101(a)(44). The reasonable needs of the petitioner 

may justify a beneficiary who allocates 5 I percent of his duties to managerial or executive tasks as opposed to 

90 percenL but those needs will not excuse a beneficiary who spends the majority of his or her time on non

qualifying duties. 

On appeal, counsel also claims that the beneficiary will be employed in an executive capacity. The statutory 

definition of the term "executive capacity" focuses on a person's elevated position within a complex 

organizational hierarchy, including major components or functions of the organization, al1d that person\ 

authority to direct the organization. Section 101(a)(44)(B) of the Act, 8 USc. * 1101(a)(44)(B). Under the 

statute, a beneficiary must have the ability to "direct the management" and "establish the goals and policies" 

of that organization. Inherent to thc definition, the organization must have a subordinate level of managerial 

employees for the beneficiary to direct and the beneficiary must primarily focus on the hroad goals and 

policies of the organization rathcr than the day-to-day operations of the enterprise. An individual will not be 

automatically lead to the conclusion that an employee is employed in a professional capacity as that term is 

defined above. In the in:-.tant case. the petitioner has not established that a bachelor\ cil'grcl..' i:-. required for 

any of the positions suhordinate to the beneficiary's. 
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deemed an executive under the statute simply because they have an executive title or because they "direct" the 

enterprise as the owner or sole managerial employee. The beneficiary must also exercise "wide latitude III 

discretionary decision making" and receive only "general supervision or direction from higher level 

executives. thc board of directors. or stockholders of the organization." Id. 

As discussed above. the broad and non-specific terms describing the beneficiary's duties suggest till' 

beneficiary's level of authority. but provide little insight into the nature of his day-to-day duties. The AAO 

cannot accept an ambiguous position description and speculate as to the related managerial or executive duties 

to be performed. COllclusory assertions regarding the beneficiary's employment capacity arc not sufficient. 

Merely repeat1l1g the language of the statute or regulations does not satisfy the petitioner's burden of proof. 

Fedin Bros. Co., Ltd v. Savel. 724 F. Supp. 1103. 1108 (ED.N.Y. 1989). aft'd. 90S F. 2d 41 (2d C,r. 1990): 

Avyr Associates, Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). 

Counsel refers to a 2004 USCIS memorandum to support the assertion that it IS USUS policy to give 

deference to prior approvals of petitions involving the same parties. See Memorandum of William R. Yatl's. 

Associate Director for Operations. USClS: 711c Significance o{ a Prior CIS API)/'{I\'{i/ 0/ (/ NOIlIll1l1l1gmllf 

Petition in the Context or a Subsequent Determination Regarding Eligibility o{ PCfition Voliditr (April 23. 

2(04)("Yates Memorandum"). The memorandum provides that exceptions to this policy should be made 

where: (I) it is determined that there was a material error with regard to the previous petition approval: (2) a 

substantial change in circumstances has taken place; or (3) there is new material information that adversely 

impacts the petitioner's or heneficiary's eligibility. Id. It is noted that the Yates Memorandum is addressed to 

service center and regional directors and not to the chief of the AAO. The AAO also notes that prior approvals 

do not preclude USClS from denying an extension of the original visa based on reassessment 01 the 

petitioner's or beneficiary's qualifications. Texas A&M Univ. v. Upchurch, 99 Fed. Appx. 556. 2004 WL 

1240482 (5th Cir. 2(04). The mere fact that USClS. by mistake or oversight. approved a visa petition on one 

occasion does not create an automatic entitlement to the approval of a subsequent petition for renewal of that 

visa. Roval Siam Corp. v. Chaw!!: 484 F.3d 139. 148 (I st Cir 2(07); see also Matter 01 Chllreh Seiel1fologl' 

11It'1 .• 19 I&N Dec. 593. 597 (Comm'r. 1988). 

Each nonimmigrant petition filing is a separate proceeding with a separate record and a separate burden of 

proof. See X C.F.R. ~ Im.S(d). In making a determination of statutory eligibility. USClS is limited to the 

information contaliled in that individual record of proceeding. See 8 C.P.R. § 103.2(b)(16)(ii). The director 

reviewed the record of proceeding and concluded that the petitioner was ineligible lor an extension of the 

nonimmigrant visa petition's validity. In both the request for evidence and the Iloticl' of decisioll. tIll' dirl'l'lor 

clearly articulated the objective statutory and regulatory requirements and applied them to the case at hand. 

The AAO is not required to approve applications Or petitions where eligibility has not heen demonstrated. 

merely because of prior approvals that may have been erroneous. See. e.g. Motter of Chllreh Seiel1fologl' 

International. 19I&N Dec. 593. 597 (Comm. 1988). Despite any number of previously approved petitions. 

USCIS does not have any authority to confer an immigration benefit when the petitioner fails to meet its 

burden of proof in a subsequent petition. 
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The petitioner has not provided evidence of an organizational structure sufficient to elevate the beneficiary to 

a supervisory position that is higher than a first-line supervisor of non-professional employees. Pursuant to 

section IOI(a)(44)(A)(iv) of the Act. The record indicates that the beneficiary and his subordinates perform 

the actual day-to-day tasks of operating the freight forwarding business. The petitioner has not established 

that the staff will relieve the beneficiary from performing non-qualifying duties so that the beneficiary may 

primarily engage in managerial or executive duties. Based on the evidence furnished. it cannot bl' found that 

the beneficiary will be employed primarily in a qualifying managerial or executive capacity. for thl~ rca-;on. 

the petition may not be approved. 

III. Conclusion 

The petition will be denied and the appeal dismissed for the above stated reasons. In vISa petition 

proceedings, the burden of proving eligibility for the benefit sought remains emirely with the petitioner. 

Section 291 orthe Act, 8 U.s.c. ~ 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


