
U.S. Department of Homeland Security
U.S. ( iti/enship and Immigrarion Services
Administrmite Appeals ( Wiet (AM))

20 Massachuscus Ave.. N.W.. M5 MNu

Washiniuon. oc 2n5N3Nn

U.S. Citizenship
and Immigration
Services

DATE: DEC 2 4 2012 Office: CALIFORNIA SERVICE CENTER FILE:

IN RE: Petitioner:
Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(L) of the Immigration
and Nationality Act, 8 U.S.C. § 1101(a)(15)(L)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents

related to this matter have been returned to the office that originally decided your case. Please he advised thal

any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision. or you have additional

information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of S63R The

specific requirements for filing such a motion can he found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within

30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Ron Rosenberg
Acting Chief, Administrative Appeals Office

www.uscis.gov



Page 2

DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The matter is

now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal

The petitioner filed this nonimmigrant petition seeking to classify the beneliciary as a nonimmigrant

intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act). H

U.S.C. § 110l(a)(15)(L). The petitioner, an Oregon limited liability company established on October 4, 2010,

engages in "hi tech bio product, research and development, and production It claims to be a subsidiary of

located in Chengdu, China. The petitioner seeks to employ

the beneficiary as its Vice President for a period of three years.

To establish eligibility for the L-l nommmigrant visa classification, the petitioner must meet the criteria

outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the

beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one

continuous year within three years preceding the beneficiary's application for admission into the United

States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his

or her services to the same employer or a subsidiary or affiliate thereof in a managerial executive, or

specialized knowledge capacity. The evidentiary requirements for this classification are set forth at K C.F.R.

§ 214.2(l)(3).

The director denied the petition on the sole ground that the petitioner failed to establish that --the entity

abroad, STSSBC, is the parent [company of the petitioner], because it has not been shown that the loreign

entity owns the U.S. entity." In denying the petition, the director concluded that 1tJhere is no documentary

evidence that the petitioner received monies from the foreign employer for the initial capital contribution of

$500,000.00 . . . in exchange for a 51% ownership interest with the petitioner.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and

forwarded the appeal to the AAO. On appeal, counsel for the petitioner asserts that sufficient evidence had

been submitted to prove that the foreign entity transmitted money to the petitioner through its employees.

Counsel's assertions and all relevant submissions will be discussed in detail below.

L The Law

To establish eligibility for the L-1 nommmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the

beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one

continuous year within three years preceding the beneficiary's application for admission into the United

States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his

or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or

specialized knowledge capacity.

The regulation at 8 C.F.R. § 214.2(l)(3) states that an individual petition filed on Form l-129 shall be
accompanied by:
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(i) Evidence that the petitioner and the organization which employed or will employ the

alien are qualifying organizations as defined in paragraph (l)(1)(ii)(G) of this section.

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized

knowledge capacity, including a detailed description of the services to be performed.

(iii) Evidence that the alien has at least one continuous year of full-time employmeni

abroad with a qualifying organization within the three years preceding the filing of

the petition.

(iv) Evidence that the alien's prior year of employment abroad was in a position that was

managerial, executive or involved specialized knowledge and that the alien's prior

education, training, and employment qualifies him/her to perform the intended
services in the United States; however, the work in the United States need not be the

same work which the alien performed abroad.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" as an

assignment within an orgamzation in which the employee primarily:

(i) manages the organization, or a department, subdivision, function, or component of
the organization;

(ii) supervises and controls the work of other supervisory, professional, or managerial

employees, or manages an essential function within the organization, or a department

or subdivision of the organization;

(iii) if another employee or other employees are directly supervised, has the authority to
hire and fire or recommend those as well as other personnel actions (such as

promotion and leave authorization), or if no other employee is directly supervised,

functions at a senior level within the organizational hierarchy or with respect to the
function managed; and

(iv) exercises discretion over the day-to-day operations of the activity or function for

which the employee has authority. A first-line supervisor is not considered io be

acting in a managerial capacity merely by virtue of the supervisor's supervisory

duties unless the employees supervised are professional.

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an
assignment within an orgamzation in which the employee primarily:

(i) directs the management of the organization or a major component or function of the

organization;

(ii) establishes the goals and policies of the organization, component, or lunclion;
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(iii) exercises wide latitude in discretionary decision-making; and

(iv) receives only general supervision or direction from higher-level executives, the board

of directors, or stockholders of the organization.

IL The Issue on Appeal

The sole issue to be addressed is whether the petitioner established that it has a qualifying relationship with

the beneficiary's foreign employer . (the "foreign entity").

Facts and Procedural History

The petitioner filed Form I-129, Petition for a Nonimmigrant Worker, on September 23. 2011. On Form l-

129, the petitioner claimed to be 51% owned by the foreign entity.

In support of the petition, the petitioner submitted a letter dated September 21, 2011 explaining its

relationship to the foreign entity as the following:

[The foreign entity's] control over [the petitioner) is established through the Operating

Agreement of [the petitionerk It states that [the foreign entity] holds a 51% interest in |the

petitionerj, and that [the foreign entity] is responsible for $500,000, or over 80%, of the initial

capital contribution for the company. [The foreign entity's] role in the company is reflected

in the correspondence between the office of the Secretary of State. Oregon, and [the

petitioner], where [the foreign entity] is listed as a member.

With the initial petition, the petitioner submitted copies of its Articles of Incorporation and Articles of

Amendment, filed with the Oregon Secretary of State. The petitioner's Articles of incorporation, fHed on

October 4, 20lu, reflects the following members: (1) and (2)

The petitioner's first Articles of Amendment, filed on March 28, 2011, amended the petitioner's membership

structure to the following: (1) the beneficiary; (2) and (3) In short. was

removed as a member, and the beneficiary and were added as members.

The petitioner's second Articles of Amendment, filed on August 24, 2011, again amended the petitioner's

membership structure to the following: (1) (2) the foreign entity; and (3) and in short,

the beneficiary was removed as a member, and the foreign entity was added as a member.

The petitioner submitted a bank statement and a letter from US Bank confirming that the petitioner s account

number ending in received a wire credit of $49,971.00 from on May 12, 2011 for the

purpose of "Training Fee
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The petitioner submitted a letter from Wells Fargo Bank attestin that account number ending in

received one wire from in the amount of $49982.00 on

04/l2/20l1."

The petitioner submitted a letier from US Bank confirming that the account number ending in

received one wire from Bank of China in the amount of $49.985.00 on N8/201 1."

The petitioner submitted a letter from Wells Fargo Bank attesting that account number ending in

received two wires from China Agricultural Bank in the amount of

$49985.00 each on 03/30/20 l 1."

The petitioner submitted a document entitled

Appointments and Compensation" signed by: (1) Member, on March 28, 2011; (2) the

beneficiary, Member, on March 18, 2011; and (3) Member, on March 18, 20 l 1.

The petitioner submitted a copy of its Operating Agreement dated August 18, 2011, which lists the members

as (40%), the foreign entity (51%), and (9%). The Operating Agreement states that the

foreign entity was to provide an initial capital contribution of $500,000 "no later than 90 days after the date

this Agreement is executed."

The petitioner submitted the foreign entity's payroll list confirming, m pertment part, its employment of the

following employees:

and

On October 7. 2011, the director issued a Request for Evidence ("RFE") instructing the petitioner to submit.

inter alia, proof of the foreign entity's capital contribution to the petitioner. In specific, the director stated:

The evidence should include copies of the original wire transfers. Also, copies of cancelled

checks, deposit receipts, or bank statements originating in the United States detailing

monetary amounts for the capital contribution should be submitted. Provide the account

holder names and affiliation to the [sic] both the petitioner and the foreign employer for all

persons making the contribution and the bank accounts that were used. The_originatorW of

the monies deposited or wired must be clearly shown and verifiable by name with full address

and phone/fax number. For all funds not originating with [the foreign entity[ explain the

source and reason for receiving such funds, and provide the names of all account holders

depositing these funds, and their affiliation to both the petitioner and the foreign employer.

The wire transfers provided do not establish that the foreign employer was the originator of

such funds.

The petitioner responded to the RFE with a letter dated December 19, 2011 providing the following

explanation:
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Regarding Proof of Capital Contribution, we submit the original wire receipts for payments

made on 04/08/2011, 04/08/2011, 06/02/2011, and 06/03/2011, to U.S. Bank totaling

S150,000 (incl. fees). We also provide receipts of transfers made to [the petitioner's] Wells

Fargo account. The transfers total to $500,000 in capital contributions. In addition, we

provide a letter from the President of [the foreign entity] listing each originator of each wire

transfer and certifying that, as employees of [the foreign entityk they were authorized m

transfer capital to [the petitioner]. Wells Fargo did not provide information regarding the

originator in their receipts; however, the wire transfer receipts from U.S. Bank and from

Wells Fargo correspond to the transfers listed on the letter from [the foreign entity [

In response to the RFE, the petitioner provided a letter from US Bank confirming that the petitioner's account

number ending in received a wire credit of $49,985.00 from on April 8, 2011 for the

purpose of"Fee for Education.

The petitioner provided a letter from US Bank confirming that the petitioner's account number ending in

received a wire credit of $49,985.00 from on June 2, 20 l I for the purpose of "Tour Fee.'

The petitioner provided a letter from US Bank confirming that the petitioner's account number ending in

received a wire credit of $49,985.00 from on June 3, 2011 for the purpose of "Tour Fee.

The petitioner resubmitted the letters from ( confirming that the account number ending in

received one wire from Bank of China in the amount of $49.985.00 on

4/8/2011" and two transfers for $49,985 each on June 2, 2011 and June 3, 2011. The etitioner also

resubmitted the letter from Wells Fargo Bank attesting that account number ending in

received two wires from China Agricultural Bank in the amount of S49985.00 each on

03/30/20 l 1."

The petitioner submitted a letter from Wells Fargo bank confirming that the account number ending in

received two wires f rom in the amount of $49,985.00 each on March 30, 2011.

The petitioner submitted a letter from confirming that the account number ending in

received one wire from in the amount of $49,985.00 on April 11, 2011.

The petitioner submitted a letter from confirming that the account number ending in

received two wires from in the amount of $49,985.00 each on July 8, 2011.

The petitioner submitted a letter from confirming that the petitioner received three wires

from .n the amounts of $39,985 on July 20, 2011, $29,985 on July 19, 2011, and

$29,985 on July 19, 2011.
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Finally, the petitioner submitted a letter from of the foreign entity

written only in the English language, attesting that she authorized the employees listed on the following table

to send investment capital money to the petitioner on behalf of the foreign entity:

Name of Sender Position Amount wired Date sent

Ouality Inspection Manager $49,985 3/30/2011

OC technician $49,985 3/30/2011

Purchasing Manager $49,985 4/7/2011

Technicist $49,985 4 7 2011

Finance Manager $49,985 1 2011

Amancunsis $49,985 6/1 2011

Chairman and 7 7 2011

$50,000 7/7/2011

Marketer $29,985 7/18/2011

Marketer $29,985 7/18 20 l 1

Financial accounting $39,985 7/20 201 1

The director denied the petition on January 10, 2012. In denying the petition, the director concluded that

1t]here is no documentary evidence that the petitioner received monies from the foreign employer for the

initial capital contribution of S500,000.00 . . . in exchange for a 51% ownership interest with the petitioner.

The petitioner subsequently filed this appeal on March 7, 2012. On appeal, the petitioner asserts that it

submitted sufficient evidence establishing that

and were all acting as

employees of the foreign employer when they wired money to the petitioner. Counsel refers to the previously

submitted letter from the foreign entity's Chairman and President stating that the above were acting as

employees of the foreign entity, tasked with transferring investment capital to the petitioner. Counsel further

explains that the foreign entity transferred funds through individual employees due to restrictions on foreign-

currency exchange by the government of the People's Republic of China, which generally limits the

remittance of foreign currency to $50,000.00 per year per individual. On appeal counsel provides a copy of

China's regulations regarding foreign exchange for individuals, entitled "Circular of the State Administration

of Foreign Exchange on Printing and Distributing the Detailed Rules on the Implementation of the measures

for the Administration of Individual Foreign Exchange." On appeal, counsel submits for the first time the

petitioner's bank statements as evidence that the petitioner received wire transfers from the above-listed

individuals.

Discussion

Upon review of the record. the AAO affirms the director's decision to deny the petition. The record before

the director reflects that the petitioner failed to submit evidence that the petitioner received monies from the

foreign employer in exchange for a 51% ownership interest with the petitioner.



Page 8

With the initial petition, the petitioner submitted letters fro: confirming that

that the petitioner received various wire transfers from Chinese banks. However, these letters did not identify

the originator of those funds. The petitioner failed to provide evidence clearly identifying the originator of

each transfer, or an explanation why this information was not available.

With the initial petition, the petitioner submitted a letter from US Bank verif ying that the petitioner received a

wire transfer from on May 12, 2011 in the amount of $49,971. However, the petitioner failed to

establish the relevance of this document, as is neither listed as an employee on the petitioner's

payroll records nor in the letter from the on behalf of the foreign entity. Furthermore, the AAO

observes that this remittance was for the purpose of"Training Fee."

In response to the RFE, the petitioner submitted three letters from US Bank confirming that the petitioner

received wire transfers from and on April 8, 2011, June 2, 2011, and

June 3, 2011, respectively. Notably, these letters indicate that the monies were transferred for the petitioner

for the purposes of "Fee for Education," "Tour Fee," and another "Tour Fee." respectively. The petitioner

also submitted several letters from US Bank and Wells Fargo Bank confirming that that the petitioner

received various wire transfers from Chinese banks. Again, these letters did not identify the originator of

those funds, although this information was specifically requested by the director in the RFE.

Although the director specifically notified the petitioner that the "wire transfers provided do not establish that

the foreign employer was the originator of such funds" and that any submitted evidence must clearly identify

the "originator(s) of the monies deposited or wired," the petitioner did not comply with the director's request.

The letters from US Bank and Wells Fargo Bank submitted with the initial petition and in response to the

RFE do not identify the originator of the transfers. The record before the director reflects that the petitioner

failed to provide evidence clearly identifying the originator of each transfer, or an explanation why this

information was not available.

The regulation states that the petitioner shall submit additional evidence as the director, in his or her

discretion, may deem necessary. The purpose of the request for evidence is to elicii iurther information that

clarifies whether eligibility for the benefit sought has been established, as of the time the petition is liled. See
8 C.F.R. §§ 103.2(b)(8) and (12). The failure to submit requested evidence that precludes a material line of

inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14).

Furthermore, although the director specifically requested the petitioner to submit copies of cancelled checks,

deposit receipts, or bank statements originating in the United States to document the wire transfers, the

petitioner failed to submit such evidence in response to the RFE. While the AAO acknowledges that the

petitioner submitted its bank statements for the first time on appeal, under the circumstances, the AAO will

not consider the sufficiency of the evidence submitted on appeal. Where, as here, a petitioner has been put on

notice of a deficiency in the evidence and has been given an opportunity to respond to that deficiency, the

AAO will not accept evidence offered for the first time on appeal. See Matter of Soriano, 19 I&N Dec. 764

(BIA 1988); see also Matter of Obaighena, 19 I&N Dec. 533 (BIA 1988). If the petitioner had wanted the

submitted evidence to be considered, it should have submitted the documents in response to the director's
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request for evidence. Id. The appeal will be adjudicated based solely upon the record of proceeding before

the director.

The petitioner submitted a letter from asserting that

and vere all

employees acting on behalf of the foreign entity, tasked with transferring the monies to the petitioner.

However, this letter, alone, is insufficient to prove the qualifying relationship. This letter is not supported by

objective, credible evidence confirming that all the above individuals were the originators of the wire

transfers received by the petitioner. As stated above, the petitioner submitted only ihree letters from US Bank

confirming its receipt of wire credits from and however, these letters bear

minimal probative value as they indicate that the funds were transferred for completely unrelated purposes,

i.e., for education and tour fees.

The letter from also bears minimal probative value due to the timing of the wire transfers - made

between March and July 20l1- which is inconsistent with the petitioner's Operating Agreement which

required the foreign entity to make its capital contributions within 90 days aßer the execution of the

agreement on August 18, 2011. Moreover, the petitioner's payroll records fail to confirm that

andMwere employees of the foreign entity at the time of filing. While the petitioner asserted that

was an intern that was hired after the payroll records were created, the petitioner failed to submit

evidence to support this claim. ' The petitioner failed to explain and establish the relationship of to

the foreign employer.

Even assuming arguendo that the petitioner established that the above individuals were acting as employees

on behalf of the foreign entity, the petitioner failed to explain why the payments were made through

individual employees of the foreign entity rather than through the foreign entity itself. On appeal the

petitioner asserts that the foreign entity transferred funds through individual employees due to restnctions on

foreign-currency exchange by the government of the People's Republic of China. which generally limits the

remittance of foreign currency to $50,000.00 per year per individual. The petitioner provides a copy of
China's regulations regarding foreign exchange made by individuals. However, the petitioner failed to

provide evidence that Chinese laws and regulations prohibit or limit the remittance of foreign currency by

Chinese companies, rather than individuals. The "Circular of the State Administration of Foreign l'xchange

on Printing and Distributing the Detailed Rules on the Implementation of the measures for the Administration

of Individual Foreign Exchange" submitted by the petitioner was silent as to the laws and regulations for

Chinese companies.

Furthermore, the petitioner's Operating Agreement is not credible as evidence of the claimed qualifying

relationship. The Operating Agreement is prima facie invalid, as it is not signed by one of its members,

In addition, the petitioner claimed in its September 21, 2011 letter that the foreign entity's

"control over [the petitioner] is established through the Operating Agreement." However, the Operating

Even if the petitioner had submitted evidence establishing that was an intern as claimed, the
AAO finds it implausible that the foreign entity would entrust a recently hired intern to wire S50.000 on iis
behall.
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Agreement is dated August 18, 2011, almost five months after the petitioner added the foreign entity as a

member, and almost ten months after the petitioner's formation. Also, as previously discussed, although the

Operating Agreement stated that the foreign entity will provide an initial capital contribution of $500,000

within 90 days after the date the Agreement is executed in August 2011, the wire iransfers purportedly made

by the foreign entity were made between March 2011 and July 2011.

The "Resolution Regarding ^ signed by

members on March 28, 2011, the beneficiary on March 18, 2011, and on March 18,

2011, is also not credible. According to the petitioner's Articles of Incorporation filed on October 4. 2010,

the petitioner's two initial members were and The petitioner did not amend its Articles

of Incorporation to add the beneficiary and as members until March 28, 2011. The petitioner failed

to explain why this letter was not signed by its actual members at that time, and why it referenced the

beneficiary and as members when they had not yet been added to the petitioner's membership

structure.

Finally, the petitioner failed to submit any other documents to support its claimed membership structure. To

determine whether a qualifying relationship exists between the United States and loreign entities, the United

States Citizenship and Immigration Services (USCIS) must examine the elements of "ownership and control"

by reviewing corporate documents such as stock or membership certificates, membership registry or ledger,

corporate bylaws, the minutes of relevant member meetings, and any other relevant documentation. See

Matter of Church Scientology International, 19 l&N Dec. 593 (Comm'r 1988); see also Matter of Siemens

Medical Systems, Inc., 19 l&N Dec. 362 (Comm'r 1986); Matter of Hughes, 18 l&N Dec. 289 (Comm'r

1982). Here, the petitioner submitted no membership certificates, membership registry or ledger, or any other

credible corporate documents to support its claimed membership structure. Notably, the petitioner amended

its membership structure to eliminate the beneficiary as a member and to add the foreign entity as a member

on August 24, 2011, less than one month prior to filing the instant petition. The timing of this transaction,

when considered with lack of credible documentation regarding the foreign entity's payment of $500.000 in

exchange for ownership interest, raises additional doubts as to the relationship between the petitioner and the

foreign entity.

In visa petition proceedings, the petitioner bears the burden of proving eligibility for the benefit. Section 291 of

the Act, 8 U.S.C. § 1361. The petitioner failed to meet that burden.

ORDER: The appeal is dismissed.


