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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The decision of the direct ir ui!! he

withdrawn and the petition will be remanded for further action and entry of a new decision.

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as an L-IA nonimmigrant

intracompany transferee pursuant to section 101(a)(15)(L)of the Immigration and Nationality Act (the Act), 8

U.S.C. § 1101(a)(15)(L). The petitioner, a Utah limited liability company established in October 2010, states

that it operates a real estate, restaurant, and business investment, management and development company.

The petitioner claims to be a subsidiary of

located in Beijing, China. The petitioner seeks to employ the beneficiary in the position of general manager

for a period of two years.

The director denied the petition, concluding that the petitioner failed to establish that the beneficiary has been

or will be employed primarily in a qualifying managerial or executive capacity. In denying the petition, the
director found that the petitioner provided a vague and nonspecific description of the beneficiary's duties that

failed to demonstrate what the beneficiary does on a day-to-day basis. The director further found that the
organizational chart provided indicates that the position of general manager would be assisting with the day to

day non-supervisory duties of the business and the beneficiary could not be considered a manager or an

executive. The director observed that the petitioner failed to submit job descriptions for the beneficiary's

subordinates and thus did not establish that her subordinates are supervisory, managerial or professional.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO for review. On appeal, counsel contends that the business plan,
organizational chart and other information contained in the record make it clear that the beneficiary is an

executive manager and oversees the operations conducted by the front-line managers. Counsel further

contends that the organizational chart and job descriptions provided demonstrate that all of the employees of

the company are subordinate to the beneficiary, and the subordinate managers of operations, finance and

rental property management perform the marketing, budgeting, finance and all other sub-management

functions.

To establish eligibility for the L-1 nommmigrant visa classification, the petitioner must meet the criteria
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one

continuous year within three years preceding the beneficiary's application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his

or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or

specialized knowledge capacity.

Upon review, the AAO may not reach the merits of this case because the petitioner has not established that it

actually owns and operates the claimed existing business, The

majority of the beneficiary's duties at the U.S. company relate to the management of subordinate manuuerial
employees who carry out duties related to this restaurant. Therefore, the beneficiarv's claimed managerial or

executive position is contingent upon the petitioner's ownership and control of
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The director's decision will he withdrawn in order for the service center to address the underlvine issue oi lhe

petitioner's ownership and control of the existing restaurant. If the petitioner cannoi provide suWciem

evidence that it had acquired the existing business at the time of filing the petition, the underlying petition is

considered a "new office" petition and must meet the eligibility requirements at 8 C.F.R. § 214.2(l)(3)(v).

The AAO finds that the record as presently constituted does not contain sufficien1 evidence to establish that

the petitioner has acquired ownership and control of the existing business, Grill and Bar

Restaurant The petitioner submitted a business plan that states:

[The petitioner] is a Utah Limited Liability Company, owned 100% b
husband and wife. [The petitionerj is the 49% owner of the

owner of and has a 100% management contract to operate the

restaurant.

The statement above, contained in the petitioner's business plan at part 4.1 contradicts what the petitioner has

claimed elsewhere in the record. Thro hout the record the etitioner claims to be wholly owned by
and claims to be a 50% owner ol

which operates However, the funds purportedly
paid for the petitioner's interest in the existing restaurant actually came from the beneficiary's bank account.

which further confuses matters.

The AAO further notes that the existing restaurant's commercial lease agreement, operating agreement, and

jomt venture agreement were all signed on the exact same day. The beneficiary signed the lease on behalf of

the existing restaurant in her capacity as "member" but other documents indicate that the U.S. company

(petitioner), and not the beneficiary, acquired a membership interest in the existing restaurant. Additionally,

the landlord of the leased property is also an owner of the existing restaurant and the date on the lease
conflicts with the petitioner's claim that the restaurant has been operating since 2007. Similarly, the operating

agreement for LLC executed on June 15, 2011 is wntten as an "initial" operating agreement
and mentions "initial capital contributions" also notwithstanding the fact that the company was claimed in be

in existence and operating the restaurant since 2007.

In addition, the record does not contain evidence of a franchise agreement between the existing restaurant and

the franchisor. Usually, if the ownership or management of a company that operates a franchise changes the

franchisor would require documentation evidencing the change. The franchise agreement would indicate who
is actually authorized to operate the restaurant.

Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and

sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho. 19 E&N Dec. 582,

591 (BIA 1988). It is incumbent upon the petitioner to resolve any inconsistencies in the record by

independent objective evidence. Any attempt to explain or reconcile such mconsistencies will not suffice

unless the petitioner submits competent objective evidence pointing to where the truth lies. Matter of //o, 19

I&N Dec. 582, 591-92 (BIA 1988).
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Accordingly, as the director's analysis of the beneficiary's job duties was based on an assumption ihal ihe

petitioner actually owns and operates the Restaurant based on its 5m ownership ol

the AAO will remand 1he penhon to the director for entry of a new decisi n u iih respect to |N

issues addressed herein. The dirctior is instructed to review the petition pursuant to the above-cited simwory

and regula1ory provisions applicable to the L-1A nonimmigrani classification. and lo requnt any ad(Imon;t!
evidence deemed necessary to adjudicale lhe petition.

ORDER: The director's decision is withdrawn. The petition is remanded to the director for entry of

a new decision which, if unfavorable to the petitioner, shall be certified to the AAO.


