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DISCUSSION: The Director, Vermont Service Center, approved the nonimmigrant petition on November
18, 2010. The director subsequently issued a notice of intent to revoke, and ultimately re voked the approval
of the petition on January 5s 2012. The matter is now before the Administrative Appeals Office (AAO) on
appeal. The AAO will dismiss the appeal.

The petitioner seeks to classify the beneficiary as an L-lA nonimmigrant intracompany transferee pursuant

to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1 10 l(a)(15)(I.). The
petitioner is a Florida corporation established in 2007 and states that it operates interstate freight

transportation business. It claims to be a wholly-owned subsidiary of Fulcorpsa, S.A located in Ecuador.

The petitioner seeks to employ the beneficiary as its Operations Manager for a period of three years.

The director revoked approval of the petition following the issuance of a Notice of Intent to Revoke (NOIR)
to the petitioner on September 20, 2011. The director issued the NOIR based upon information earnered
from a consular interview with the beneficiary that revealed many inconsistencies related to the

beneficiary's role as a manager or executive with the petitioner. Specifically, the director advised the
petitioner that the beneficiary showed limited knowledge of his proposed duties; that his wages were not
consistent with a manager or executive when compared to his subordinates; and that he did not speak
English as claimed in the I-129 Petition for a Nonimmigrant Worker. The director determined that the
interview established that beneficiary was not acting in a managerial or executive capacity with the
petitioner, and requested that the petitioner submit arguments and evidence to overcome the stated reasons
for revocation. In response to the NOIR, counsel for the petitioner contended that: (1) the beneficiary was
not fully aware of his duties with the petitioner because they were to be more fully explained to him upon

entry; (2) he was not inconsistent m his explanation of duties in the consular interview but only explained

various different duties that made up the role; (3) his wages were consistent with a manager, as he was the
second highest paid employee of the petitioner; and (4) his inability to speak English did not prevent him

from performing managerial duties as 99% of the employees of the petitioner spoke only Spanish and he

could read and write English.

The director revoked the approval of the petition on January 5, 2012, concluding that the petitioner's
rebuttal failed to establish that the beneficiary would be employed in the United States in a primarily

managerial or executive capacity. In revoking the approval, the director emphasized that the petitioner had

not adequately addressed the beneficiary's lack of knowledge of the petitioner's business, or the

inconsistencies in the beneficiary's job duties as he described them during his consular interview. The

director further found that the beneficiary's inordinately low wage, incongruent degree in architecture, and
lack of knowledge of the English language further prevented a finding that the petitioner intends to employ

him in a qualifying managerial or executive capacity.

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and
forwarded the appeal to the AAO. On appeal, counsel asserts that the director erred in re voking the petition
approval and contends that the director ignored arguments and evidence submitted by the petitioner in
response to the NOIR. Counsel asserts that the supposed inconsistencies offered by the beneficiary in the
consular interview were in fact not inconsistencies, but explanations of various duties to be performed by
the beneficiary upon his entry into the United States. Counsel maintains that a lack of full know ledge by a
new employee regarding all details of their proposed duties is common, and would be remedied following
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on the job training. Counsel further offers that the beneficiary was indeed mistaken regarding the 2007
formation of the petitioner (as the beneficiary believed this was in 2000 as noted in the consular interview L

but states that this would not be common knowledge to the typical managerial or executive employee and

improper grounds upon which to revoke the visa. Counsel also contends that director erred in finding that
the beneficiary's salary was S240 per month, and states that this was never his salary but that this was

offered as $35,000 per year in the petition and further evidenced by paystubs submitted in response to the
director's Request for Evidence. Finally, counsel maintains that the director erred in citing the beneficiary's
degree in architecture and his lack of fluency in English as bases to revoke the approval of the petition.
Counsel contends that these factors will not limit his functioning in the managerial role olTered by the
petitioner. In short, counsel asserts that the beneficiary will act in a managerial capacity with the petitioner
through the supervision of subordinate dispatchers and therefore is eligible for the visa classification.

I. The Law

To establish eligibility for the L-l nonimmigrant visa classification, the pet tioner muy meet the criteria

outlined in section 1()l(a)(15)(L) of the Act Specifically, a qualifying orgamzation must have employed
the beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for
one continuous year within three years preceding the beneficiary's application for admission into the United
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering
his or her services to the same employer or a subsidiary or affiliate thereof in a managerial. executive, or
specialized knowledge capacity.

The regulation at 8 C.F.R. § 214.2(l)(3) states that an individual petition filed on Form l-129 shall be

accompanied by:

(i) Evidence that the petitioner and the organization which employed or will employ
the alien are qualifying organizations as defined in paragraph (I)(1)(ii)(G) of this
section.

(ii) Evidence that the alien will be employed m an executive, managerial, or

specialized knowledge capacity, including a detailed description of the services to

be performed.

(iii) Evidence that the alien has at least one contmuous year of full-time employment

abroad with a qualifying organization within the three years preceding the filing of

the petition.

(iv) Evidence that the alien's prior year of employment abroad was in a position that

was managerial executive or involved specialized knowledge and that the alien's

prior education. training, and employment qualifies him/her to perform the

intended services in the United States; however, the work in the United States need

not be the same work which the alien performed abroad.

Under U.S. Citizenship and Immigration Services (USCIS) regulations, the approval of an L-lA petition

may be revoked on notice under six specific circumstances. 8 C.F.R. § 214.2(l)(9)(iii)(A). To properly
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revoke the approval of a petition, the director must issue a notice of intent to revoke that contains a detailed
statement of the grounds for the revocation and the time period allowed for rebuttal. 8 C.F.R. §

214.2(l)(9)(iii)(B),

In the present matter, the director provided a statement of the grounds for the revocation but did not cite to

the specific provision of the regulations as a basis for the revocation. Upon review. the director revoked the

approval on the basis of 8 C.F.R. § 214.2(l)(9)(iii)(A)(5): "Approval of the petition involved aross error.

The term "gross error" is not defined by the regulations or statute. Furthermore. althouuh the term has a
juristic ring to it, "gross error" is not a commonly used legal term and has no basis in jurisprudence. See

Black's Law Dictionary 562, 710 (7th Ed. 1999)(defining the types of legal "error" and legal terms using

gross" without citing "gross error"). The word "gross" is commonly defined first as "unmitigated in any
way: UTTER," as in "gross negligence." Webster's New College Dictionary 502 (3"l ed. 2008).

As the term "gross error" was created by regulation, it is most instructive to examine the comments that
accompanied the publication of the rule in the Federal Register. The term "gross error" was first used in the

regulations relating to the revocation of a nonimmigrant L-l petition. In the 1986 proposed rule. an L-l
revocation would be permitted if the approval had been "improvidently granted." 51 Fed. Reg. 18591.

18598 (May 21. 1986)(Proposed Rule). After receiving comments that expressed concern that the phrase
improvidently granted" might be given a broader interpretation than intended. the atency changed the final

rule to use the phrase "gross error." 52 Fed. Reg. 5738, 5749 (Feb. 26, 1987)(Final Rule). As an example

of gross error in the L-l context, the drafter of the regulation stated:

This provision was intended to correct situations where there was gross error in approval of
the petition. For example, after a petition has been approved, it may later be determined
that a qualifying relationship did not exist between the United States and the forcien entity

which employed the beneficiary abroad.

Id.

Accordingly, upon review of the regulatory history and the common usage of the term, the AAO interprets
the term "gross error" to be an unmitigated or absolute error, such as an approval that was granted contrary

to the requirements stated in the statute or regulations. Regardless of whether there can be debate as to the

legal determination of eligibility, any approval that USCIS determines to have been approved contrary to
law must be considered an unmitigated error, and therefore a "gross error." This view of "gross error" is

consistent with the example provided in the Federal Register. See 52 Fed. Reg. at 5749.

Upon review, the present petition approval was properly revoked as the director clearly approved the
petmon in gross error, contrary to the eligibility requirements provided for in the regulations.

II. The Issue on Appeal

As stated, the director revoked the petition approval based on a finding that the petitioner failed to establish

that the beneficiary will be employed in the United States in a qualifying executive or managerial capacity.



Page 5

Section 10l(a)(44)(A) of the Act. 8 U S.C. § 110l(a)(44)(A), defines the term "managerial capacity" as an

assignment within an areanization in which the employee primarily:

(i) manages the organization, or a department, subdivision, function, or component of
the organization;

(ii) supervises and controls the work of other supervisory, professional, or managerial

employees, or manates an essential function within the oreanizanon. or a

department or subdivision of the organization:

(ih) if another employee or other employees are directly supervised, has the authority to

hire and fire or recommend those as well as other personnel actions (such as

promotion and leave authorization), or if no other employee is directly supervised,
functions at a senior level within the organizational hierarchy or with respect to the
function managed; and

. (iv) exercises discretion over the day-to-day operations of the activity or function for
which the employee has authority. A first-line supervisor is not considered to be

acting in a managerial capacity merely by virtue of the supervisor's supervisory

duties unless the employees supervised are professional

Section 10l(a)(44)(B) of the Act, 8 U.S.C. § 110l(a)(44)(B), defines the term "executive capacity" as an
assignment within an orgamzation in which the employee primarily:

(i) directs the management of the orgamzation or a major component or function of
the organization:

(ii) establishes the goals and policies of the organization, component, or function:

(iii) exercises wide latitude in discretionary decision-making; and

(iv) receives only general supervision or direction from higher-level executives. the
board of directors. or stockholders of the organization.

Upon review of the petition and the evidence. and for the reasons discussed herein. the petitioner has not

established that the beneficiary will perform primarily executive or managerial duties with the petitioner as

required by the Act.

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the
petitioner's description of the job duties. See 8 C F R. § 214.2(l)(3)(ii). The petitioner nled the petition on
May 17, 2010, and indicated that the beneficiary would serve as the operations manager of the company.

which claimed six employees and gross annual income in excess of $4.7 million. The petitioner stated on
the Form I-129, Petition for a Nonimmigrant Worker, that the beneficiary would be responsible for the

following: "Coordination of company's daily operations and office procedures to ensure organizational
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effectiveness and efficiency; supervision of employees; maintenance of office equipment; act as liaison
between U.S. company and affiliate abroad."

The petitioner offered the following as "some" of the beneficiary's proposed duties in response to the
director's request for evidence (RFE) instructine the petitioner to provide a more detailed description of the

beneficiary's proposed duties:

• Coordinate the daily operations of the company, making sure that everything runs
smoothly, from the punctuality of the drivers to the tasks performed by the

administrative personnel.

• Supervise employees and evaluate their punctuality, efficiency, reliability and
contribution to the business' growing.

• Determine and apply discipline measures and rewards to both recular and

independent contractors that work with us.

• Create a strategy to organize the company in order to take care of old and new
customers in the most effective manner so that the company can keep growing
without compromising the quality of our service.

Reciting the beneficiary's vague job responsibilities or broadly-cast business objectives is not sufficient: the
regulations require a detailed description of the beneficiary's daily job duties. Despite the director's request
for a detailed position description, the petitioner provided no specifics as to how the beneficiary will carry
out the general tasks and goals listed above as a part of his daily duties. In fact. portions of the duty

description are so overly vague that they provide little or no probative value as to the beneficiary's day-to-
day activities. such as references to determining and applying discipline measures and rewards, creatine
strategies to orgamze the company. and keeping the company growing without compromising quality. The

actual duties themselves will reveal the true nature of the employment. Specifics are clearly an important

indication of whether a beneficiary's duties are primarily executive or managerial in nature, otherwise

meeting the definitions would simply be a matter of reiterating the regulations. Fedin Brox Co.. Ltd. v.
Sava, 724 F. Supp. I 103, i I 08 (E.D.N. Y. 1989), aff'd, 905 F.2d 4 I (2d. Cir. 1990).

Further, the beneficiary's duty description, and the record generally, suggest that the beneficiary will not

primarily perform managerial or executive duties, but will be primarily engaged in performing non-

qualifying duties related to the day-to-day operation of the business. Whether the beneficiarv is a
managerial or executive employee turns on whether the petitioner has sustained its burden of proving that
his duties are "primarily" managerial or executive. See sections 10l(a)(44)(A) and (B) of the Act. The

petitioner fails to effectively document what proportion of the beneficiary's duties would be managerial

functions and what proportion would be non-managerial. The petitioner lists the beneficiary's duties as
including both managerial and administrative or operational tasks, but fails to effectively quaniify the time
the beneficiary spends on them. The petitioner did clarify in response to the director's RFE that the
beneficiary commits "95-100% of time to managerial duties; maybe 5% to non-managerial functions.
However, the beneficiary's job duty description prominently lists non-qualifying duties such as

coordinating daily operations, monitoring the punctuality of employees, monitoring administrative
personnel. and supervismg non-supervisory and non-professional personnel Therefore, given the
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prevalence of non-qualifying duties in the beneficiary's duty description, it would be a logical impossibility
to conclude that 95-100% of the beneficiary's duties are managerial according to the Act.

Due to the petitioner's failure to effectively document the amount of time the beneficiary would spend on

managerial tasks, the AAO cannot determine whether the beneficiary is primarily performing the duties of a
manager or executive. See /KEA US, /nr. v. U.S. Dept. of Justice, 48 F. Supp. 2d 22, 24 (D.D.C. 1999).

Indeed, the petitioner has openly stated that the listed duties make up only "some" of the beneficiary's duties
leaving question as to what his other duties might entail and casting further doubt as lo whether he primarily

performs managerial and executive duties consistent with the Act.

Portions of the record, outside the duty description submitted in response to the director's RFE, further

support a finding that the beneficiary will be primarily performing non-qualifying duties consistent with the
day-to-day operation of the enterprise. For instance, the I-129 Nonimmigrant Worker Petition described the
beneficiary's duties as primarily operational, noting the beneficiary: "Supervises daily activities and office
staff. develops work schedules, acts as liaison between employer abroad and U.S. petitioner." Again, the

definitions of executive and managerial capacity have two parts. First, the petitioner must show that the

beneficiary performs the high level responsibilities that are specified in the definitions. Second. the

petitioner must prove that the beneficiary primarily performs these specified responsibilities and does not

spend a majority of his or her time on day-to-day functions. Champion World, Inc. v. /NS. 940 F.2d 1533
(Table), 1991 WL 144470 (9th Cir. July 30, 1991). An employee who "primarily" performs the tasks
necessary to produce a product or to provide services is not considered to be "primarily" employed in a
managerial or executive capacity. See sections 10l(a)(44)(A) and (B) of the Act (requiring that one

primarily" perform the enumerated managerial or executive duties); see also Matter of Church Sr/entolog
/nzn'/., 19 I&N Dec. 593, 604 (Comm'r 1988).

However, as noted above, the job duty description provided with the I-129 Nonimmigrant Worker Petition

is predominantly made up of duties consistent with the day-to-day operations of the petitioner and directly
related to the provision of services. Further, the beneficiary's statements in the consular interview also
suggest that he would be primarily involved in non-qualifying duties as he primarily mentions supervising
dispatchers and overseeing the maintenance of trucks.

The beneficiary is also offered on the record as a personnel manager. Personnel managers are required to

primarily supervise and control the work of other supervisory, professional, or managerial employees.
Contrary to the common understanding of the word "manager," the statute plainly states that a "first line
supervisor is not considered to be acting in a managerial capacity merely by virtue of the supervisor's

supervisory duties unless the employees supervised are professional" Section 10) (a)(44)(A)(iv) of the Act:

8 C.F.R. § 214.2(l)( I )(ii)(B)(2). If a beneficiary directly supervises other employees. the beneficiary must
also have the authority to hire and fire those employees, or recommend those actions, and take other
personnel actions. 8 C.F.R. § 214.2(l)(1)(ii)(B)(3). The term "profession" contemplates knowledee or
learning, not merely skill, of an advanced type in a given field gained by a prolonged course of specialized
instruction and study of at least baccalaureate level, which is a realistic prerequisite to entry into the

particular field of endeavor. Matter of Sea, 19 I&N Dec. 817 (Comm'r 1988); Matter of Lins 13 I&N Dec.
35 (R.C. 1968): Matter of Shin. 1 I I&N Dec. 686 (D.D. 1966).
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Here, the petitioner has not established that the beneficiary will direct subordinate manaeers. supervisors, or
professionals. Ser š 10l(a)(44)(A)(ii) and Section 101(a)(44)(B) of the Act. At the time of filine the

petition and in response to the director's RFE. the petitioner has offered four employees reporüng to the

beneficiary: an employee dedicated to accounting; an accounting assistant; an employee dedicated to
billint and an employee focused on human resources. However, nothing has been presented on the record

to establish that the claimed supervisor, the employee dedicated to accounting, has subordinates to establish
her as a supervisor. Indeed, no evidence is provided on the record to show any employees performing the
day-to-day trucking services necessary to sustam the beneficiary and the employees iisted above in their
roles. Further, the beneficiary's subordinates are not offered as having or requiring professional and/or
baccalaureate degrees, and therefore it cannot be concluded that the beneficiary is directing professionals as
defined by the Act. Going on record without supporting documentary evidence is not sufficient for

purposes of meeting the burden of proof in these proceedings. Matter of Solfici, " l&N Dec. 158, 165

(Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 1972)).

In response to the notice of intent to revoke, counsel for the petitioner emphasized that the beneficiary

supervises dispatchers and other employees" and "oversees maintenance of the trucks." However, counsel

provides no explanation as to why none of these duties were mentioned among the beneficiary's
responsibilities in the petitioner's initial filing or response to the director's request for evidence. The
organizational chart submitted at the time of filing depicts the beneficiary as supervising the accounting
employee, accounting assistant, billing employee and a human resources employee. There were no external
dispatchers or maintenance employees identified on the organizational chart. Further, the petitioner claimed

only six employees and accounted for those positions on the chart. The petitioner must establish eligibility
at the time of filing the nonimmigrant visa petition. A visa petition may not be approved at a future date
after the petitioner or beneficiary becomes eligible under a new set of facts. Matter ofMichr/in 7'ire Corp .

7 7 I&N Dec. 248 (Reg. Comm'r 1978L The petitioner had ample opportunity to describe the beneficiarfs
duties and the structure of the organization and has failed to provide a consistent description of either. It is

incumbent upon the petitioner to resolve any inconsistencies in the record by independent objective
evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner

submits competent objective evidence pointing to where the truth lies. Matter of Ho. 19 I&N Dec. 582,
591-92 (BIA 1988).

The AAO concurs in part with counsefs contention that the director focused on certain grounds which

should not he determinative of whether the beneficiary will be employed in a primarily managerial or
executive capacity under the Act Specifically, the beneficiary's salary, his educational credentials, and his

fluency in the English language are not factors which should be considered in making such determination.
Further, the director's decision contains one error of fact, as the director incorrectly stated that it appears the
beneficiary has been employed by the petitioner since June 2008. The record reflects that the beneficiary
commenced employment with the foreign entity in June 2008, and that the instant petition was a request for
new employment.

However, upon review of the totality of the record, the AAO finds that the petition was approved in error,

contrary to the regulatory requirements, as the petitioner did not submit a detailed position description
sufficient to establish that the beneficiary would be employed in a primarily managerial or executive

capacity. Further, the petitioner's response to the Notice of Intent to Revoke introduced inconsistencies in
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the record with respect to the nature of the beneficiary's duties, his areas of responsibility and the types of
subordinates he would supervise.

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision.
See Spencer Enterprises. Inc. v. United States, 229 F.Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d

683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004)(noting that the AAO
reviews appeals on a de novo basis).

Based on the foregoing discussion, the record does not establish that the petitioner would employ the

beneficiary in a primarily managerial or executive capacity. Accordingly, the appeal will he dismissed.

Ill. Conclusion

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with
the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed.


