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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petioon. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal

The petitioner filed this nonimmigrant petition seeking to extend the beneficiary's status as an L-lA

nonimmiurant miracompany transferee pursuant to section 10l(a)(15)(L) of the 1mmigration and

Nationality Act (the Acu, 8 U.S C l 10l(a)(15)(L). The petitioner, an Illinois corporation established in

June 2010, states it is engaged in the fitness equipment components and parts business. It is a wholly

owned subsidiary of located in China. The beneficiary
was previously granted one year in L-lA status in order to open a new office in the United States as the

petitioner's President and the petitioner now seeks to extend her status.

The director denied the petition, concluding that the petitioner failed to establish that it wiH employ the
beneficiary in a qualifying executive or managerial capacity. The director reasoned that the petitioner had
not shown that the beneficiary was supervising subordinate managers, professionals or supervisors and
therefore that she did not qualify as a personnel manager under the regulations. Further. the director
concluded that the record failed to establish that the petitioner's organizational structure was sufficient to
elevate the beneficiary beyond that of a first-line supervisor of non-professional employees. Finally. the

director found that the beneficiary could not be deemed a functional manager as she was not shown to direct

the manauement of a department subdivision. function or component of the petitioner.

On appeal, counsel asserts that the record does indeed establish that the beneficiary functions as personnel
manager, a function manager and an executive. Counsel contends that the director failed to make an
individualized analysis of the beneficiary's job duties as required by the Act. Addi1ionally. counsel

maintains that the director ignored evidence on the record that clearly establishes the beneficiary's

subordinates as professionals according to the Act. Counsel also asserts that the beneficiarv qualifies as a

lunctional manager, citing two non-precedent AAO decisions. Lastly, counsel contends that the direelor

failed to identify the operational activities it believed the beneficiary was performing and did not take mio
account the reasonable needs of the petitioner, consistent with one of the aforementioned AAO cases
referenced.

L The Law

To establish eligibility for the L-l nonimmigrant visa classification, the petitioner must meet the criteria
outlined in section 10)(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed
the beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity. for

one contmuous year within three years preceding the beneficiary's application for admission into the United

States. In addition, the beneficiary must seek to enter the United States temporarily to continue renderine
his or her services to the same employer or a subsidiary or affiliate thereof in a managerial. execmive. or
specialized knowledge capacity.

The regulation at 8 C.F.R. § 214.2(1¼3) states that an individual petition filed on Form l-129 shall be
accompanied by:
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(i) Evidence that the petitioner and the organization which employed or will employ
the alien are qualifying organizations as defined in paragraph (l)(1)(iixG) of this

section.

(ii) Evidence that the alien will be employed in an executive, managerial or

specialized knowledge capacity, including a detailed description of the services to

be performed.

(iii) Evidence that the alien has at least one continuous year of full-time employment

abroad with a qualifying organization within the three years preceding the filing of
the petition.

(iv) Evidence that the alien's prior year of employment abroad was in a position that

was managerial executive or involved specialized knowledee and that the alien's

prior education. training, and employment qualifies him/her to perform the

intended services in the United States; however, the work in the United States need

not be the same work which the alien performed abroad.

Further, the regulation at 8 C.F.R. 214.2(l)( I4)(ii) states that a petitioner seeking an extension of a one year
"new office" petition accompany their Form I-129 petition with the following:

(A) Evidence that the United States and foreign entities are still qualifying
organizations as defined in paragraph (l)(1)(ii)(G) of this section;

(B) Evidence that the United States entity has been doing business as defined in
paragraph (l)(1)(ii)(H) of this section for the previous year;

(C) A statement of the duties performed by the beneficiary for the previous year and

the duties the beneficiary will perform under the extended petition;

(D) A statement describing the staffing of the new operation, including the number 01

employees and types of positions held accompanied by evidence of wages paid to
employees when the beneficiary will be employed in a managerial or executive

capacity; and

(E) Evidence of the financial status of the United States operation.

II. The Issues on Appeal:

A. Employment in the United States in a managerial or executive capacity

As stated, the director denied the petition finding that the petitioner failed to establish that the beneficiary
was employed in the United States primarily in an executive or managerial capacity.
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Section 10l(a)(44)(A) of the Act. 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity " as an

assienment within an organization in which the employee primarily:

(i) manages the areanization, or a department, subdivision, function. or component of

the organization:

(ii) supervises and controls the work of other supervisory, professional, or managerial

employees, or manages an essential function within the oreanization. or a
department or subdivision of the organization;

(iii) if another employee or other employees are directly supervised, has the authority to
hire and fire or recommend those as well as other personnel actions (such as

promotion and leave authorization), or if no other employee is directly supervised.

functions at a senior level within the organizational hierarchy or with respect to the

function manaeed; and

(iv) exercises discretion over the day-to-day operations of the activity or function for
which the employee has authority. A first-line supervisor is not considered to be

acting in a managerial capacity merely by virtue of the supervisor's supervisory

duties unless the employees supervised are professional

Section 10l(a)(44)(B) of the Act. 8 U.S.C. § 110l(a)(44)(B), defines the term "executive capachy " as an

assignment within an organization in which the employee primarily:

(i) directs the manaeement of the organization or a major component or function of
the organization;

(ii) establishes the goals and policies of the organization, component, or function:

(iii) exercises wide latitude in discretionary decision-making; and

(iv) receives only general supervision or direction from higher-level executives, the

board of directors, or stockholders of the organization.

Upon review of the petition and the evidence, and for the reasons discussed herein, the petitioner has not

established that it will employ the beneficiary in a qualifying managerial or executive capacity under the

extended petition.

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the
petitioner's description of the job duties. See 8 C.F.R. § 214.2(l)(3)(ii). In support of the Form 1-129,
Petition for a Nonimmigrant Worker, the petitioner submitted job duties appearing to be consistent with the

original new office petition, as they referenced the initial establishment of the petitioner in the United
States. As such, the director instructed the petitioner to submit a more detailed description of the

beneficiary's duties. including the time spent performing managerial or executive duties. In response to the
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director's Request for Evidence, the petitioner submitted the following description of the beneficiary's job
duties:

1. Regularly reviewing operation status with logistics manager with

respect to the status of purchased orders that would be shipped to customers in the
U.S., and giving further directions; (15%)

2. Regularly reviewing operation status with sales assistant in the U.S.
with respect to the status of purchased orders that have already been transported to
the U.S, and giving further directions to such assistant; (15%)

3. Regularly supervising warehouse manager with respect to loading.

unloading. packing, and unpacking the merchandises; (10%)

4. Regularly commumcating with sales manager to give hun directions
regarding detailed sales plan with customers in the U.S. (10%)

5. Maintaining regular communications with customers in the U.S. with respect to
prices and contributions of various products that would be ordered in the near future:
(259)

6. Maintainine regular communications with suppliers in China with respect to costs in

manufacturing and transporting products within China as well as the ability to
produce such products timely as required by customers in the U.S.; (15S )

7. Resolving all kinds of disputes with customers in terms of quality or quantities of
goods sold: (159 ) and

8. Overseeing the operation of the company by coordinating between |the petitioner|
and parent company as well as coordinating among subordinate employees. (5r 3

The definitions of execuüve and managerial capacity have two parts. First, the petitioner must show that

the beneficiary performs the high level responsibilities that are specified in the definitions. Second. the

petitioner must prove that the beneficiary primari/v performs these specified responsihihties and does not
spend a majority of his or her time on day-to-day functions. Champion World. Inc n /NS. 940 F.2d 1533
(Table), 1991 WL 144470 (9th Cir. July 30, 1991).

In the job duty description above. the petitioner has indeed listed that at least half of the beneficiary's dmies

are consistent with managing personnel thereby claiming her as a personnel manager. Contrary lo the

common understandine of the word "manager," the statute plainly states that a "first hue supervisor is not

considered to be acting in a managerial capacity merely by virtue of the supervisor's supervisory duties
unless the employees supervised are professional." Section 101(a)(44)(A)(iv) of the Act: 8 C.F.R. §

214.2(l)(1)(ii)(B)(2). The petitioner must establish that the subordinate employees are supervisory,

professional, or managerial. See § 10l(a)(44)(A)(ii) of the Act. The term "profession" contemplates

knowledge or learning. not merely skill of an advanced type in a given field gained by a prolonged course

of specialized instruction and study of at least baccalaureate level, which is a realistic prerequisite to entry
into the particular field of endeavor. Matzer o[Sea, 19 f&N Dec. 8l7 (Comm'r 1988t Matter ofLing. 13

l&N Dec. 35 (R.C. 1968); Matter of Shin. 1 1 I&N Dec. 686 (D.D. 1966). Section 10 ((ax32) of the Act.
8 U.S.C. § 1101(a)(32), states that "|t]he term profession shall include but not be limited to architects.

engineers, lawyers, physicians. surgeons, and teachers in elementary or secondary schools. colleges.
academies, or seminaries.
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Here. the petitioner has not established that the beneficiary will direct subordinate managerv supervisors. or
professionals. See § 101(a)(44)(A)(ii) and Section 101(a)(44)(B) of the Act. The petitioner states that the
beneficiary supervises the following employees: (1) Corporate Secretary and Sales Assniant Q

Warehouse Manager; (3) Marketing Director; (4) Logistics Manager (an employee of the parent company in
China); and (5) an independent accountant. Based on the submitted organizational chart and job
descriptions on the record, the petitioner does not claim that any of these subordinates are managers or
supervisors. However, on appeal, counsel argues that the director ignored evidence on the record clearly
establishing the beneficiary's subordinates as professionals. The AAO does not concur with this
assessment. The petitioner has offered little to establish the beneficiary's subordinates as professionals

oiber than stating ihm they all hme bachelor's degrees. However, the AAO must focus on the level of

education required by the position, rather than the degree held by a subordinate employee. The possession

of a bachelor's degree by a subordinate employee does not automatically lead to the conclusion that an

employee is employed in a professional capacity as that term is defined above. In the instant case. the
petitioner has not, in fact, established that a bachelor's degree is actually necessary, for example. to perform
duties such as packing, loading and unloading customer orders or making routine sales calls. The offered
subordinates of the beneficiary are primarily offered as performing administrative. Ioeistics. warehousine
and sales duties; traditionally not careers absolutely requiring a bachelor's degree or consistent with those

careers listed in the Act. See Section 10I(a)(32) of the Act, 8 U.S.C. § 110)(a)(32L In the present case. the

petitioner does not contend. or provide evidence to illustrate, that any of these positions require a degree but

only states that the benef iciary's subordinates happen to have bachelor's degrees.

Further. even if such degrees alone establish that the subordinates were professionals. the petitioner has not

provided any documentary evidence to confirm that the beneficiary's subordinates do indeed hold these
degrees. Although the part-time independent accountant reporting to the beneficiary provided on the record

is suggestive of a possible professional subordinate, the petitioner does not provide sufficient evidence

regarding the extent of this subordinate's duties stating only "he is in charge of the company's account ne.
Regardless, even if the accountant was established as a professional, the job duty description does not offer
supervision of the accountant as requiring a majonty of the beneficiary's time. Goine on record without

supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these

proceedings. Manrr of Sc#ci, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Marler ol Treasure Cra/r of

California. 14 I&N Dec. 190 (Reg. Comm'r 1972)). Without documentary evidence m support the claim.
the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions 01

counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BlA 1988); Matter of
Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503. 506 (BIA 1980).
Accordingly, the petitioner has not established that the beneficiary will be primarily employed as a
personnel manager as she has not been shown to supervise subordinate professional, supervisory or

managerial staff.

Counsel also asserts on appeal that the beneficiary qualifies as a function manager. Counsel points
specifically to a previous AAO decision that found a beneficiary was a function manager partly due to the
fact that the director had failed to identifv claimed operational activities being conducted by a benefician

and had not taken into consideration the reasonable needs of the petitioner. However. counsel has not

articulated specifically how this case applies in the present matter beyond vaguely mentioning that the
director did not specifically note the non-qualifying duties it believed the beneficiary was performing and
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did not take into account the reasonable needs of the petitioner. Although the AAO wknowledges that the

director's decision was somewhat vague as to identifying any non-qualifying duties to be performed by 1he

beneficiary, pointing this out is not sufficient to establish the instant beneficiary as a function manauer.
Further, counsel does not explain how the petitioner's reasonable needs were not taken into consideration.

Regardless, only when the agency specifically designates a decision as precedent can it bind future

decisions. 8 C.F.R. § 103.3(c). To be inconsistent and actionable, it is well established that an agency

"interpretation" that serves to modify a previous interpretation must be in the form of an actual precedent

decision, regulation, or other published rulemaking. See, e.g., SBC Inc. v. Federal Gnmnmzica/icnu Cinn'n.,

414 F.3d 486. 498 (3rd Cir.. 2005) (citing Paralyzed Veterans of America v. D.C. Arena. LP., I 17 F.3d
579. 586 (D C Cir. 1997)). Rulemaking by "practice" does not exist. As such. since the AAO decisions
of fered on appeal are not published precedent. they cannot be treated as binding precedent and will not he

further considered. While 8 C.F.R. § 103.3(c) provides that AAO precedent decisions are hindine on all

USCIS employees in the administration of the Act, unpublished decisions are not similarly binding.

The term "function manager" applies generally when a beneficiary does not supervise or control the work of

a subordinate staff but instead is primarily responsible for managing an "essential function" within the

organization. See section 10l(a)(44)(A)(ii) of the Act, 8 U.S.C. § l 101(a)(44)(A)(ii). The term "essential

function" is not defined by statute or regulation. If a petitioner claims that the beneficiary is manaeine an

essential function, the petitioner must furnish a detailed position description that identifies the function with
specificity, articulates the essential nature of the function, and establishes the proportion of the beneficiary's
daily duties attributed to managing the essential function. See 8 C.F.R. 214.2(l)(3)(ii). In addition. the

petitioner's description of the beneficiary's daily duties must demonstrate that the beneficiary manages the
function rather than performs the duties related to the function. An employee who "primarily" performs the

tasks necessary to produce a product or to provide services is not considered to be ''primarilf employed in

a managerial or executive capacity. See sections 10l(a)(44)(A) and (B) of the Act (requiring that one
primarily" perform the enumerated managerial or executive duties); see also (citing Maucr of C/mn*

Scientology International. 19 l&N Dec. 591604 (Comm'r 1988)).

In the present matter. the petitioner has not shown the beneficiary to be a function manager. As noted by
the director, the petitioner does not offer that the beneficiary manages a separate department. subdivision,

function or component of the petitioner, but indeed oversees the whole of the petitioner's organization.

Additionally, the petitioner has not identified any essential function managed by the beneficiary. as required

by law, nor provided the percenujge of time she spends on managing that specific function. Aeain. the
petitioner only offers that the petitioner manages the whole of the petitioner's operation. The fact that the

beneficiary is the only manager in the company and responsible for its overall operation does not qualify

her as a function manager. The petitioner must still establish that the beneficiary performs primarily

managerial duties. and it has not met this burden.

On appeal. counsel also maintains that the beneficiary is "clearly established" as an executive according to
the Act and directly recites the statutory definition of an executive in support of this claim. The statutory
definition of the term "executive capacity" focuses on a person's elevated position within a complex
organizational hierarchy, including major components or functions of the organization. and that person's

authority to direct the organization. Section 10l(a)(44)(B) of the Act, 8 U.S.C. k l 10l(a)(44)(B L Under
the statute, a beneficiary must have the ability to "direct the management" and "establish the coals and
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policies" of that organization. [nherent to the definition, the organization must have a subordinate level of
managerial employees for the beneficiary to direct and the beneficiary must primarily focus on the broad
goals and policies of the organization rather than the day-to-day operations of the enterprise. An individual
will not be deemed an executive under the statute simply because they have an executive title or because
they "direct" the enterprise as the owner or sole managerial employee. The beneficiary must also exercise
"wide latitude in discretionary decision making" and receive only "general supervision or direction from
higher level executives, the board of directors, or stockholders of the organization /d.

Here, the petitioner's description of the beneficiary's duties fails to establish that the beneficiary will

primarily perform executive duties. In fact, as discussed above, the record clearly shows that the

beneficiary will be primarily supervising subordinates who are not managers, supervisors or professionals
in their own right. Additionally, the beneficiary's remaining duties are consistent with conducting the day-

to-day operations of the enterprise. The petitioner indicates that the beneficiary will allocate a total of 45
percent of her time to communicating directly with customers with respect to ordering. pricing, and to seWe

disputes, to and communicating directly with suppliers on all day-to-day matters. Therefore, given that her
duties are comprised almost entirely of of supervising non-professional employees and performing non-
qualifying duties suggests that beneficiary is primarily focused on the day-to-day operations of the
enterprise and not focusing on the organization's broad goals and policies, as required of an executive.

Further. the petitioner has not established that the beneficiary dictates to subordinate managerial employees
within a complex organizational hierarchy. In fact, as stated, the petitioner has not established a sinule other

supervisory, managerial, or professional employee working subordinate to the beneficiary. Merely
repeating the language of the statute or regulations does not satisfy the petitioner's burden of proof. Fedin
Bros. Co., Ltd v. Sava, 724 F. Supp. I 103, l 108 (E.D.N.Y. 1989), affd, 905 F. 2d 41 (2d. Cir. 1990); A tyr

Associates, Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). While the AAO does not doubt that the

beneficiary exercises authority over the company as its president, the petitioner has not established that she
performs primarily executive duties as defined by the Act.

In conclusion. the petitioner has not established that the beneficiary qualifies as a personnel manager,
function manager, or executive as defined by the Act, and therefore has not met its burden to establish that

she would be employed in a qualifying capacity under the extended petition. For this reason. the appeal

will be dismissed.

III. Conclusion

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with
the petitioner. Section 29) of the Act. 8 U.S.C. § 1361. Here, that burden has not been met

ORDER: The appeal is dismissed.


