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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner filed this nonimmigrant petition seeking to extend the beneficiary's status as an L-l A 

nonimmigrant intracompany transferee pursuant to section 101(a)(l5)(L) of the Immigration and 

Nationality Act (the Act), 8 U.s.c. § 1101 (a)(I 5)(L). The petitioner is a Florida corporation engaged in 

the distribution of vitamins and other natural products. It states that it is a subsidiary of the beneficiary's 
prior employer located in Venezuela. The beneficiary was previously granted one year in L-IA status, 

from May I, 2009 until May 1,2010, in order to open or be employed in a new office in the United States. 

The petitioner now seeks to extend the beneficiary's status so that he may continue his employment in the 

position of financial manager for two additional years. 

The director denied the petition on June 1,2010, concluding that the petitioner failed to establish: (I) that 

the beneficiary would be employed in the United States in a primarily managerial or executive capacity 

under the extended petition; and (2) that the beneficiary's prior employer in Venezuela continues to do 

business as a qualifying organization abroad. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 

forwarded the appeal to the AAO for review. On appeal, counsel provides a completely revised description 
of the beneficiary's duties as financial manager and contends that any "regular business" needs a financial 

manager "to direct and evaluate all the financial aspects of the company." With respect to the foreign 

entity's on-going operations, counsel asserts that the petitioner provided copies of the foreign entity's recent 

financial statements, income tax declarations, bank statements and sales and purchase invoices in support 

of the petition, and that such documentation was sufficient to establish that the Venezuelan entity continues 

to do business. 

I. The Law 

To establish eligibility for the L-l nonimmigrant visa classification, the petitioner must meet the criteria 

outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed 
the beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for 

one continuous year within three years preceding the beneficiary's application for admission into the United 
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering 

his or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 

accompanied by: 

(i) Evidence that the petitioner and the organization which ·employed or will employ 

the alien are qualifying organizations as defined in paragraph (1)(1 )(ii)(G) of this 

section. 
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(ii) Evidence that the alien will be employed in an executive, managerial, or 

specialized knowledge capacity, including a detailed description of the services to 

be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 
abroad with a qualifying organization within the three years preceding the filing of 

the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that 

was managerial, executive or involved specialized knowledge and that the alien's 

prior education, training, and employment qualifies him/her to perform the 

intended services in the United States; however, the work in the United States need 

not be the same work which the alien performed abroad. 

The regulation at 8 C.F.R. § 214.2(l)(l4)(ii) also provides that a visa petition, which involved the opening 

of a new office, may be extended by filing a new Form 1-129, accompanied by the following: 

(A) Evidence that the United States and foreign entities are still qualifying 

organizations as defined in paragraph (l)(l )(ii)(G) of this section; 

(B) Evidence that the United States entity has been doing business as defined in 

paragraph (l)(l )(ii)(H) ofthis section for the previous year; 

(C) A statement of the duties performed by the beneficiary for the previous year and 

the duties the beneficiary will perform under the extended petition; 

(D) A statement describing the staffing of the new operation, including the number of 
employees and types of positions held accompanied by evidence of wages paid to 

employees when the beneficiary will be employed in a managerial or executive 
capacity; and 

(E) Evidence of the financial status of the United States operation. 

II. Employment in the United States in a Managerial or Executive Capacity 

The first issue addressed by the director is whether the petitioner established that it would employ the 

beneficiary in a primarily managerial or executive capacity under the extended petition. 

Section 101 (a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" as an 

assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component of 

the organization; 
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(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a 

department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority 

to hire and fire or recommend those as well as other personnel actions (such as 

promotion and leave authorization), or if no other employee is directly supervised, 

functions at a senior level within the organizational hierarchy or with respect to the 

function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 

which the employee has authority. A first-line supervisor is not considered to be 
acting in a managerial capacity merely by virtue of the supervisor's supervisory 

duties unless the employees supervised are professional. 

Section JOI(a)(44)(B) of the Act, 8 U.S.C. § IIOI(a)(44)(B), defines the term "executive capacity" as an 

assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of 

the organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the 

board of directors, or stockholders of the organization. 

A. Facts and Procedural History 

The petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker, on April 16, 2010. The petitioner 
indicates that it is engaged in the distribution of natural products, and states that it has a staff of five 

employees and gross annual income of $86,780. The petitioner stated on the petition that the beneficiary's 

job title is "Financial Manager." 

In a letter dated April 12, 20 I 0, the petitioner stated that the beneficiary allocates 100 percent of his time to 

"managing the administrative matters and personnel" of the company. The petitioner provided the 

following position description: 1 

1 In addition to this letter, the petitioner submitted a separate description of the beneficiary's duties as 

financial manager. The description was identical to that provided in the letter, but included one additional 
responsibility: "Plan, direct, and coordinate the activities of workers in branches, offices, or departments of 

such establislnnents as banks, brokerage firms, risk and insurance departments, or credit departments." 
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o Establish and maintain relationships with individual and business customers and provide assistance 

with problems these customers may encounter. 

o Examine, evaluate and process loan applications. 

o Oversee the flow of cash and financial instruments. 
o Recruit staff members and oversee training programs. 

o Network within communities to find and attract new business. 

o Approve, reject or coordinate the approval or rejection of lines of credit and 

commercial. 

o Prepare financial and regulatory reports required by laws, regulations, and boards of 

directors. 
o Establish procedures for custody and control of assets, records, loan collateral, and 

securities to ensure safekeeping. 
o Review collection reports to determine the status of collections and the amounts of 

outstanding balances. 

o Recommend investments and investment timing to companies, investment firm staff, 

or the investing public. 
o Determine the prices at which securities should be syndicated and offered to the public. 

o Prepare plans of action for investment based on financial analyses. 
o Evaluate and compare the relative quality of various securities in a given industry. 

o Present oral and written reports on general economic trends, individual corporations 

and entire industries. 

The petitioner stated that the beneficiary supervises an administrative manager and a human resources 

manager, and indicated that he has full authority to make autonomous decisions on behalf of the company. 

The AAO notes that, in the same letter, the petitioner indicated that the beneficiary's position in the U.S. 

company is "general manager," responsible for directing the organization, supervising and controlling the 
work of professional employees, hiring the personnel of the company, establishing the organization's goals 

and policies, and reporting only to the board of directors. According to an organizational chart submitted at 
the time of filing, the beneficiary's job title is in fact financial manager, and he reports to the general 
manager of the company, and not to the company's board of directors. The petitioner also 
confirmed the beneficiary's position as "financial manager" in response to the director's request for 

additional evidence. 

The petitioner's organizational chart indicates that the company is led by 

manager, who supervises the beneficiary as financial manager and ••••• 
The chart shows the beneficiary's subordinates as the administrative manager, 

the general 

human resources manager The chart depicts an "available" office assistant position that 

reports to the administrative manager. According to the organizational chart, Mr. __ supervises a 

marketing coordinator, and a webmaster, The organizational chart 

depicts "available" website developer and outsourcing coordinator positions. The petitioner submitted 

position descriptions for all positions identified on the organizational chart. 
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The petitioner submitted copies of its Florida Forms UCT-6, Employer's Quarterly Report, for the last 
quarter of 2009 and the first quarter of 2010. The most recent quarterly report, for the quarter ended in 

March 2010, lists a total of seven employees, but indicates that no wages were paid to Mr. _or Mr . 

•••••• during the quarter. The employees who did receive wages were the beneficiary, the human 

resources manager, the general manager, and the marketing manager. One additional individual,_ 

•••• , received wages, but she is not identified on the organizational chart, and it is unknown what 
position she held or whether she was employed by the company at the time of filing. 

The petitioner also submitted copies of two IRS Forms 
petitioner paid $1,200 to _and $4,077.23 to 

any additional information regarding these individuals. 

Miscellaneous Income, for 2009. The 

The petitioner did not provide 

The initial evidence demonstrated that the petitioner is doing business as a wholesale distributor of _ 

_ products pursuant to a distributor agreement with entered on June 1, 2009. 

Under the terms of the agreement, the petitioner distributes the products in Miami Dade, Broward County 

and West Palm Beach, Florida and is responsible for distribution to all retailer dealers, including all chain 

general merchandise, drug and mass merchandising outlets. The petitioner, as distributor, is required to 

"provide proper, direct, tel-sell, and other sales and distribution personnel and services to develop the full 

potential for, and and sell, distribute, promote and merchandise the •••••• 
products full line ' within its territory. In addition, _is responsible 

to provide the petitioner with written standards, requirements, instructions, procedures and policies for 

ordering, inventory, distribution, and recommended distributor-dealer advertising, promotion and 

merchandising and sales and other performance criteria. 

The petitioner provided copies of the company's sales invoices for pnldu.cts dating back to 
July 2009. The names indicated under "sales rep ill" on the invoices appear to be the beneficiary's name, 

the administrative manager's name, and the marketing coordinator's name. 

The director issued a request for additional evidence on April 26, 2010. The director advised the petitioner 
that, based on the petitioner's initial evidence, it appears that nearly every person in the company has a 
managerial job title. The director requested that the petitioner more fully describe the scope of its business, 

and provide additional evidence to establish that the company has grown and developed to the extent that it 

requires the beneficiary to perform primarily managerial or executive duties. 

In response to the request for evidence, counsel for the petitioner clarified that the beneficiary's job title is 

financial manager, and reiterated that he supervises two employees, the administrative manager and the 

human resources manager, who the petitioner described as professional employees. 

Counsel explained that the petitioner "now employs 7 full time employees and 2 part-time employees." 

Counsel stated that the part-time employees are reflected on Form 1099, while the Forms W -2 shows wages 

paid to full-time employees. Counsel noted that the wages for 2009 are low because the company did not 
hire employees until on or after July J, 2009. 
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With respect to the nature and scope of the U.S. office, counsel referred the director to revIew the 
company's distributor agreement with The petitioner provided additional photographs of 
its physical premises along with local business and tax registration documents which describe the business 

as a "warehouse/distribution center." 

The director denied the petition on June 10, 2010, concluding that the petitioner failed to establish that the 

beneficiary would be employed in a primarily managerial or executive capacity under the extended petition. 

In denying the petition, the director found that the petitioner's description of the beneficiary's position fails 
to identify what the beneficiary would be doing on a day-to-day basis to qualify as a manager or executive 

given the nature of the petitioner's business and its current staffing arrangement. The director noted that the 

majority of the employees in the company have been given managerial or supervisory job titles, and it is 

unclear who would be performing the day-to-day operations of the company. Specifically, the director 
emphasizes that based on the job titles and duties attributed to the employees, the petitioner does not claim 

to have workers to perform the routine functions of providing the product, distribution and services to 

customers. 

On appeal, counsel for the petitioner asserts that the beneficiary "manages professionals in charge of the 
day-to-day activities of the company" in his capacity as financial manager, and contends that he is "in 

charge of every detail about the administrative and personnel operations." Counsel submits a new position 

description for the beneficiary and asserts that the petitioner "as any other regular business needs a financial 

manger [sic 1 to direct and evaluate all financial aspects of the company as well as the investments and 

growth planning." 

B. Discussion 

Upon review, the petitioner has not established that the beneficiary would be employed in a primarily 

managerial or executive capacity under the extended petition. 

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the 
petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the 

job duties must clearly describe the duties to be performed by the beneficiary and indicate whether such 
duties are either in an executive or managerial capacity.ld. 

As a preliminary matter, the AAO will address the revised position description submitted by counsel on 

appeal. The newly-submitted position description, like the previously provided job description, lists twelve 

duties, but otherwise bears no resemblance to the position description that was included in the petitioner's 

letter dated April 12, 2010. The petitioner had ample opportunity to clarify the beneficiary's role and duties 

prior to the adjudication of the petition, and counsel has provided no explanation for the new material 

changes in the beneficiary's duties. On appeal, a petitioner cannot offer a new position to the beneficiary, 

or materially change a position's title, its level of authority within the organizational hierarchy, or the 

associated job responsibilities. The petitioner must establish that the position offered to the beneficiary 

when the petition was filed merits classification as a managerial or executive position. Matter of Michelin 

Tire Corp., 17 I&N Dec. 248, 249 (Reg. Comm'r 1978). A petitioner may not make material changes to a 

petition in an effort to make a deficient petition conform to USCIS requirements. See Matter of lzummi, 22 
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I&N Dec. 169, 176 (Assoc. Comrn'r 1998). Accordingly, the AAO will disregard the newly submitted 
position description and reach its determination based on the information that was provided at the time of 
filing and in response to the request for evidence. 

The duties attributed to the beneficiary in his position as "financial manager" are generally inconsistent 
with the nature and scope of the petitioner's business. The record shows that the petitioner operates as a 
wholesale distributor of products and that it employs five employees. Yet, the beneficiary's 
duties include such tasks as "examine, evaluate and process loan applications," "recommend investments 
and investment timing to companies, investment firm staff, or the investing public," "determine the prices 
at which securities should be syndicated and offered to the public," "evaluate and compare the relative 
quality of various securities in a given industry," "determine the prices at which securities should be 
syndicated and offered to the public," and "present oral and written reports on ... individual corporations 
and entire industries." The petitioner appears to have provided a general position description for a 
nonspecific fmancial or investment analyst position, rather than a description of the beneficiary's actual 
duties as a financial manager within a wholesale distribution company. The petitioner has not explained 
why the beneficiary would be required, for example, to recommend investments to other companies or the 
investing public, or to "plan direct and coordinate the activities of workers in branches, offices or 
departments of such establishments as branch banks, brokerage firms, risk and insurance departments or 
credit departments." The petitioner does not process loan applications or offer investment or financial 
service; it sells and distributes to retailers. It is incumbent upon the petitioner to 
resolve any inconsistencies in the record by independent objective evidence. Any attempt to explain or 
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective evidence 
pointing to where the truth lies. Matter ofHo, 19 I&N Dec. 582, 591-92 (BlA 1988). 

The beneficiary's duties, as described by the petitioner, also include establishing and maintammg 
relationships with individual and business customers and networking to attract new business. These duties 
do not appear to be related to the financial, administrative or personnel matters the beneficiary is claimed to 
manage, but rather appear to relate to the company's marketing and business development activities. In 

fact. upon review of all of the submitted position descriptions, the beneficiary is the only person in the 
company who is claimed to have any contact with customers, and. as noted above, his name appears on a 
number of sales invoices. The petitioner has not established that the beneficiary's networking and 
customer-relationship building duties are in fact managerial or executive in nature. 

Overall, the AAO must conclude that the position description submitted at the time of filing and in 
response to the RFE does not fully or accurately describe the beneficiary's duties. The petitioner has failed 
to provide any detail or realistic explanation of the beneficiary's activities in the course of his daily routine. 
The actual duties themselves will reveal the true nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 

724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), ajJ'd, 905 F.2d 41 (2d. Cir. 1990). Beyond the required 
description of the job duties, USCIS reviews the totality of the record when examining the claimed 
managerial or executive capacity of a beneficiary, including the petitioner's organizational structure, the 

duties of the beneficiary's subordinate employees, the presence of other employees to relieve the 
beneficiary from performing operational duties, the nature of the petitioner's business, and any other 
factors that will contribute to a complete understanding of a beneficiary's actual duties and role in a 
business. Here, without a meaningful description of the beneficiary's actual duties, the director reasonably 
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looked to the petitioner's staffing levels to detenuine whether the company employs sufficient staff to 
relieve the beneficiary from primarily participating in non-qualifying duties. 

The petitioner's evidence must substantiate that the duties of the beneficiary and his subordinates 

correspond to their placement in an organization's structural hierarchy; artificial tiers of subordinate 
employees and inflated job titles are not probative and will not establish that an organization is sufficiently 

complex to support an executive or managerial position. 

The petitioner's most recent quarterly wage report, for the first quarter of 201 0, confinus that the petitioner 

employed the beneficiary along with the individuals designated as the general manager, the marketing 

manager, and the human resources manager at the time of filing. The record shows wages paid to one other 
individual as of March 2010, but the petitioner has not claimed to employ this person at the time of filing. 

The petitioner claims to employ a marketing coordinator and administrative manager, but the record does 

not establish that either of these employees were employed by the company after 2009. The petitioner also 
claims two part-time employees who were paid as contractors in 2009, but it has not provided evidence that 

these individuals provided services to the company at the time the petition was filed, or provided their job 

titles or position descriptions. Going on record without supporting documentary evidence is not sufficient 

for purposes of meeting the burden of proof in these proceedings. Matter of Sajjici, 22 I&N Dec. 158, 165 

(Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 1972)). 

The petitioner has assigned broad executive and managerial functions to its general manager. As noted 

above, the duties ascribed to the beneficiary appear to be the generic duties of a financial or investment 
analyst and are not credible given the nature of the petitioner's business. The petitioner provided a detailed 

description of duties for the marketing manager, but indicates that this position supervises an advertising 

and promotion manager, a market research analyst, a demonstrator, and product promoters, positions that 
do not exist in the petitioning company. Further, according to the tenus of the distributorship agreement, 

much of the marketing planning and advertising material for the products the petitioner distributes is 

provided by the manufacturer, As with the financial manager position, it is evident that the 
petitioner has provided a generic marketing manager position description rather than describing this 
individual's actual duties. Finally, the petitioner indicates that the human resources manager spends 100 
percent of her time reviewing employment applications, conducting background checks, interviewing job 

applicants, answering employee questions, and maintaining personnel files. 

As noted by the director, the petitioner's income derives from its distributorship agreement with, _ 

_ . Under the tenus of this agreement, the petitioner must provide "direct, tel-sell and other sales 

and distribution personnel and services." The petitioner does not claim to have a single employee engaged 

in these mandatory tasks, yet it has provided a significant number of sales invoices and purchase orders 

indicating that it is in fact actively purchasing, selling and distributing products. It is evident 

that the petitioner cannot sell and distribute a product without sales and distribution personnel, and thus it is 

reasonable to assume that the petitioner's employees, notwithstanding the job titles and descriptions 

provided in the record, must be actively engaged in perfonuing the day-to-day operations of the company, 
including ordering products from the manufacturer, marketing and selling the products to retailers, 

managing the inventory of products located in the company's warehouse facility, and arranging for 

shipment and delivery of the products to its customers. In addition, as the petitioner did not establish that it 
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employs the administrative manager or an office assistant at the time of filing, it is unclear who is charged 
with the day-to-day administrative, clerical and routine financial and bookkeeping tasks ofthe company. 

The director specifically noted the absence of employees to perform the non-managerial functions of the 

company in his decision, and counsel has neglected to address these deficiencies on appeal. Instead, 

counsel submits, without explanation, an entirely different position description for the beneficiary and 

concludes that every business requires the services of a financial manager. The unsupported statements of 

counsel on appeal or in a motion are not evidence and thus are not entitled to any evidentiary weight. See 
INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 

1980). 

The AAO concurs with the director's conclusion that the petitioner has failed to establish that the 
beneficiary is relieved from performing the non-managerial functions of the company. The AAO cannot 

overlook the complete absence of employees to perform the essential day-to-day functions of a wholesale 

distribution business. Thus, the AAO is left to question the validity of the petitioner's claims in general, 

the beneficiary's claimed duties, and the claimed duties of the company's other employees. Doubt cast on 
any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency 

of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591 

(BIA 1988). 

A company's size alone, without taking into account the reasonable needs of the organization, may not be 
the determining factor in denying a visa to a multinational manager or executive. See § 101 (a)(44)(C) of 

the Act, 8 U.S.C. § I 101 (a)(44)(C). It is appropriate, however, for USCIS to consider the size of the 

petitioning company in conjunction with other relevant factors, such as a company's small personnel size, 

the absence of employees who would perform the non-managerial or non-executive operations of the 

company, or a "shell company" that does not conduct business in a regular and continuous manner. See, e.g. 

Family Inc. v. USClS, 469 F.3d 1313 (9th Cir. 2006); Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 
(D.D.C.2001). The size ofa company may be especially relevant when USCIS notes discrepancies in the 
record and fails to believe that the facts asserted are true. See Systronics, 153 F. Supp. 2d at 15. 

Despite the petitioner's claim that the beneficiary will serve as "financial manager" responsible for 
overseeing all financial, administrative and personnel matters, the record does not support the petitioner's 
claims regarding the beneficiary's duties, corroborate the employment of his claimed subordinate staff or 

provide a credible account of what the petitioner's other employees actually do on a day-to-day basis. 

Based on the petitioner's representations, it does not appear that the reasonable needs of the petitioning 

wholesale distribution company might plausibly be met by the services of a general manager, a financial 

manager, a human resources manager and a marketing manager, who are the only employees documented 

in the record. The beneficiary is not the senior employee in the petitioner's organization and would 

reasonably be expected to participate in the day-to-day sales and distribution operations in order for the 

company to remain active. An employee who "primarily" performs the tasks necessary to produce a 

product or to provide services is not considered to be "primarily" employed in a managerial or executive 

capacity. See sections 101(a)(44)(A) and (B) of the Act (requiring that one "primarily" perform the 

enumerated managerial or executive duties); see also Matter of Church Scientology Intn 'I., 19 I&N Dec. 

593, 604 (Comm'r 1988). 
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The reasonable needs of the petitioner serve only as a factor in evaluating the lack of staff in the context of 

reviewing the claimed managerial or executive duties. The petitioner must still establish that the 

beneficiary is to be employed in the United States in a primarily managerial or executive capacity, pursuant 

to sections 101(a)(44)(A) and (B) or the Act. The petitioner has not established this essential element of 
eligibility as it failed to provide a credible description of the beneficiary's duties. Based on the foregoing, 

the petitioner has not established that the beneficiary would be employed in a primarily managerial or 
executive capacity under the extended petition. Accordingly, the appeal will be dismissed. 

II. Qualifying Organization Abroad 

The remaining issue addressed by the director is whether the petitioner established that the petitioner and 

the foreign entity are still qualifying organizations as defined at 8 C.F.R. § 214.2(l)(I)(ii)(G). See 8 C.F.R. 

§ 214.2(l)(l4)(ii)(A). Specifically, the director found insufficient evidence to establish that the petitioner's 

foreign employer and parent company to the U.S. company, Impresos Public Express, c.A., continues to do 

business in Venezuela. 

The AAO notes that the petitioner's initial evidence included recent bank statements, sales and purchase 

invoices, financial statements and tax returns for the Venezuelan entity, and the director did not request 

additional evidence of the foreign entity's operations in the request for evidence. In denying the petition, 

the director stated that submitted evidence does not establish that the foreign entity "is an on-going concern 

in the capacity and scope to support the return of the beneficiary." The director did not discuss any specific 

deficiencies or indicate why the submitted evidence failed to meet the petitioner's burden of proof. 
On appeal, counsel asserts that the evidence submitted at the time of filing is sufficient to establish that the 

foreign entity continues to do business in Venezuela. 

Upon review, the AAO will withdraw the director's determination with respect to this issue only. When 

denying a petition, a director has an affirmative duty to explain the specific reasons for the denial; this duty 

includes informing a petitioner why the evidence failed to satisfy its burden of proof pursuant to section 
291 of the Act, 8 U.S.C. § 1361. See 8 C.F.R. § 103.3(a)(l)(i). The AAO agrees with counsel that the 
evidence submitted at the time of filing, which included evidence of the foreign entity's ongoing business 

activities through the beginning of 2010, was sufficient to establish that the company continues to do 
business as a qualifying organization in Venezuela. 

III. Conclnsion 

The petition will be denied and the appeal dismissed based on the petitioner's failure to establish that the 

beneficiary would be employed in a primarily managerial or executive capacity under the extended petition. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with 

the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, the petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


