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DISCUSSION: The Director, Vennont Service Center, initially approved the nonimmigrant visa petition. 
After new evidence came to light, the director issued a notice of intent to revoke the approval and ultimately 
revoked the approval. The petitioner subsequently filed a motion to reopen and reconsider with the Vennont 
Service Center. The director granted the motion and subsequently dismissed the motion on the merits. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will sustain the appeal 
and approve the petition. 

The petitioner filed this nonimmigrant petItIOn seeking to extend the beneficiary's stay as an L-l A 
nonimmigrant intracompany transferee pursuant to section 101(a)(lS)(L) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1101(a)(IS)(L). The petitioner was fonned as a limited liability company under the 
laws of the State of Florida in 2003, and operates two computer and electronics stores under a _ 

It claims to be an affiliate in Cairo, 
Egypt. The petitioner was approved for L-l A status for the beneficiary as Managing Director for an 
additional period of three years. 

The director revoked the petition, concluding that the petitioner failed to establish that the beneficiary would 
be employed in the United States in a primarily managerial or executive capacity and that the beneficiary 
failed to maintain status under Section 241(a)(l)(c)(i) of the Act. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 
forwarded the appeal to the AAO. On appeal, counsel asserts that the evidence of record is sufficient to 
satisfy the petitioner's burden of proof and establishes that the beneficiary is, and will be, employed in the 
United States in a managerial capacity. Furthennore, counsel asserts that the evidence supports a finding that 
the beneficiary did not fail to maintain status by engaging in unauthorized work. Counsel contends that the 
director erred as a matter of law in revoking the petition as the petition was not approved in "gross error." 

I. The Law 

To establish eligibility for the L-l nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 10 1 (a)(1S)(L) of the Act. Specifically, a qualifYing organization must have employed the 
beneficiary in a qualifYing managerial or executiv~ capacity, or in a specialized knowledge capacity, for one 
continuous year within the three years preceding the beneficiary'S application for admission into the United 
States. In addition, the beneficiary must seek to enter the U.S. temporarily to continue rendering his or her 
services to the same employer or a subsidiary or affiliate in a managerial, executive or specialized knowledge 
capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Fonn 1-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 
alien are qualifying organizations as defined in paragraph (l)(l)(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 
knowledge capacity, including a detailed description of the services to be performed. 
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(iii) Evidence that the alien has at least one continuous year of full-time employment 
abroad with a qualifying organization within the three years preceding the filing of 
the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that was 
managerial, executive or involved specialized knowledge and that the alien's prior 
education, training and employment qualifies him/her to perform the intended 
services in the United States; however the work in the United States need not be the 
same work which the alien performed abroad. 

II. The Issnes on Appeal 

A. Managerial Capacity 

The first issue to be addressed is whether the petitioner established that the beneficiary will be employed in 
the United States in a managerial capacity. The petitioner does not claim that the beneficiary will be 
employed in an executive capacity. 

Section JOI(a)(44)(A) of the Act, 8 U.s.c. § I JOI(a)(44)(A), provides: 

The term "managerial capacity" means an assignment within an organization in which the employee 
primarily--

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the 
authority to hire and fire or recommend those as well as other personnel 
actions (such as promotion and leave authorization), or ifno other employee 
is directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion Over the day-to-day operations of the activity or function 
for which the employee has authority. A first-line supervisor is not 
considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 
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The petitioner's description of the beneficiary's daily duties must demonstrate that the beneficiary manages the 
function rather than performs the duties related to the function. An employee who "primarily" performs the 
tasks necessary to produce a product or to provide services is not considered to be "primarily" employed in a 
managerial or executive capacity. See sections IOI(a)(44)(A) and (8) of the Act (requiring that one 
"primarily" perform the enumerated managerial or executive duties); see also Matter of Church Scientology 
Intn '/., 19 I&N Dec. 593, 604 (Comm'r 1988). 

The petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker, on October II, 2007. The 
petitioner established that it operates two computer and electronics sales stores with 10 employees and gross 
sales of $768,839. 

The petitioner stated the beneficiary will be working as the Managing Director for both of its store locations. 
The beneficiary held this position since April of 2005. The petitioner provided a lengthy explanation of the 
beneficiary's duties in a letter dated September 15, 2007. In part, the petitioner described the proposed 
managerial position in the United States as follows: 

[The beneficiary] is ultimately responsible for the day-to-day operations of the company. She 
conducts marketing analyses, budgets, and hires and manages all sales staff. Since taking on 
the position of Managing Director of Digital, the company has grown into another sales 
outlet, taken on an additional 6 employees, and is projected to add one quarter earnings to the 
company. 

The petitioner stated that the beneficiary will be responsible for supervising one operations manager, and 
three middle-level managerial employees who are each responsible for supervising two employees. The 
petitioner provided a detailed list of 20 job duties performed by the beneficiary with a breakdown of the 
percentage of time spent on each duty. 

The director issued a notice of intent to revoke on December I, 2008. The director requested that the 
petitioner provide, inter alia: (I) an organizational chart for the petitioner identifying each employee currently 
working in the office; (2) complete position descriptions for all employees in the United States including a 
breakdown of time spent on each duty; and (3) a copy of the W-2s for all employees in 2007. 

On May 26, 2009 the petitioner submitted the requested organizational chart, position descriptions, and W-2s 
issued to all employees. The organizational chart shows a Vice President of Operations reporting to the 
beneficiary. Reporting to the Vice President of Operations are a Wholesale Manager, Accounts Manager, and 
Retail Manager. Marketing & Sales Representatives report to the Wholesale Manager and Sales 
Representatives report to the Retail Manager. The W-2s confirm that the petitioner employs all of the 
positions listed on the organizational chart. The petitioner also provided position descriptions for each 
employee listed on the organizational chart, including percentage breakdown of time spent on each duty. 

The director revoked the petition on December 15, 2009, concluding that the petitioner failed to establish that 
the beneficiary would be employed in a primarily managerial or executive capacity. In denying the petition, 
the director determined that it is not apparent that any of the employees with the job title of manager are 
involved with primarily managerial or executive level duties on a daily basis within the U.S. office. The 
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director concluded that the beneficiary would be required to perfonn many non-qualifYing duties on a daily 
basis. 

On motion to reopen, counsel asserts that the evidence establishes that the beneficiary's role is in a managerial 
capacity pursuant to section 10I(a)(44)(A) of the Act and that the denial is based on a misapplication of law. 
Counsel concludes that the beneficiary meets the four-part definition of managerial capacity under 8 U.S.c. 
§ 1101 (a)( 44)(A). Specifically, counsel states that the petitioner's submitted documentation demonstrates 
how the beneficiary's position meets each of the four criteria. 

Furthennore, counsel contends that the director did not have valid legal grounds for revoking the petitioner 
under 8 C.F.R. §214.2(1)(9)(iii). Specifically, the evidence supports a finding that the beneficiary did not 
work without authorization and that the approval ofthe petition did not involve "gross error." 

The director affinned the revocation on September 22, 2009 finding that the petitioner failed to submit 
additional documentary evidence that it any additional employees or contracted companies working for the 
beneficiary. Furthermore, the director upheld the revocation underthe grounds of "gross error." 

On appeal, counsel reasserts that that the evidence establishes that the beneficiary's role is in a managerial 
capacity pursuant to section 101 (a)( 44)(A) of the Act and that the denial is based on a misapplication oflaw. 

Upon review, the petitioner's assertions are persuasive. The AAO finds sufficient evidence to establish that 
the beneficiary will be employed in a primarily managerial capacity. The director's detennination appears to 
be based in part on the director's pre-conceived impression of what duties are typically perfonned by the 
managers of a retail store. The director should not hold a petitioner to his undefined and unsupported view of 
the standard duties of an occupation in making a detennination as to whether the beneficiary will be employed 
in a primarily managerial or executive capacity. The director should instead focus on applying the statute 
and regulations to the facts presented by the record of proceeding. 

Section 101(a)(44)(C) of the Act requires lJSClS to "take into account the reasonable needs of the 
organization, component, or function in light of the overall purpose and stage of development of the 
organization, component, or function." The AAO has long interpreted the statute to prohibit discrimination 
against small or medium-size businesses. However, the AAO has also consistently required the petitioner to 
establish that the beneficiary's position consists of "primarily" managerial and executive duties and that the 
petitioner has sufficient personnel to relieve the beneficiary from perfonning operational and administrative 
tasks. 

Reading section 101(a)(44) of the Act in its entirety, the "reasonable needs" of the petitioner may justifY a 
beneficiary who allocates 51 percent of his or her duties to managerial or executive tasks as opposed to 90 
percent, but those needs will not excuse a beneficiary who spends the majority of his or her time on non
qualifYing duties. The reasonable needs of the petitioner do not supersede the requirement that the 
beneficiary be "primarily" employed in a managerial or executive capacity as required by the statute. See 
Brazil Quality Stones v. Chertoff, 531 FJd 1063, 1070 n.l 0 (9th CiT., 2008). 

The evidence submitted establishes that the beneficiary supervises and controls the work of supervisory and 
managerial employees and possesses authority to recommend personnel actions for employees under her 



Page 6 

supervision. See sections 101(a)(44)(A)(ii) and (iii) of the Act. The evidence establishes that the petitioner 
supervises a three-tiered management system composed of an operations manager, middle-level manage)11ent, 
and part-time employees who carry out the day-to-day retail duties of the organization. 

While the beneficiary will undoubtedly be required to perfonn some administrative tasks, the petitioner has 
established by a preponderance of the evidence that the majority of the day-to-day non-managerial tasks 
required to produce the products and provide services of the company are carried out by the beneficiary's 
subordinates. The petitioner need only establish that the beneficiary devotes more than half of her time to 
managerial duties. The petitioner has met that burden. 

B. Failure to Maintain Status 

The second issue addressed by the director is whether the beneficiary failed to maintain status under Section 
241 (a)( 1 )(c lei) ofthe Act. Specifically, the director found that the beneficiary worked without authorization. 

In the director's notice of intent to revoke, issued on December 1, 2008, he notified the petitioner that USCIS 
had obtained wage infonnation indicating that the beneficiary had worked 
Inc. in 2006. The director did not identity the specific time period or the amount of the wages that had been 
paid to the The director inter alia evidence to establish that the beneficiary was 
authorized to work 

Counsel for the May 26, 2009. Counsel claimed that the beneficiary 
never worked for and that an IRS Fonn W-2, Wage and Tax Statement, 
had been issued to the beneficiary a copy of the Fonn W-2. Counsel 
explained that both the petitioner are affiliates and are located in the 
same office. The petitioner asserted that on one occasion a check had been issued to the beneficiary in error 
for a total amount of$I,207.36. 

The director revoked the nptitir,n on June 2, 2009 stating that the "explanation of why the beneficiary was 
paid by is not persuasive." 

On motion to reopen, the petitioner submitted evidence previously unavailable at the time of the response for 
the notice of intent to revoke. Specifically, the petitioner submitted 12 exhibits from 2006 documenting the 

1) amended tax returns for the petitioner, (2) amended tax returns for 
(3) amended individual income tax return for the beneficiary, (4) Adjusted Employer's 

Federal Tax return for the petitioner and (5) corrections to the state 
Quarterly Domestic Report for the (6) corrected W -2 and 
W -3c fonns for the petitioner and and (7) a letter from a c.p .A. detailing 
the error and the corrections made. Counsel for the petitioner clarified that both the petitioner and 

used the same bookkeeper to write company checks and reiterated that on 
only one occasion was a check incorrectly issued from the wrong account. Counsel for the petitioner stated 
that the beneficiary did not note the error on the check or her Fonn W-2 until the director issued the notice of 
intent to revoke. 
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The director upheld the revocation, stating that a petitioner "may not make material corrections to his petition 
in an effort to make a deficient petition conform to Service requirements." 

On appeal, counsel for the petitioner argues that "neither the petitioner nor the beneficiary is making any 
material correction to the 1-129 petition" as the beneficiary "had never been employed by any business in the 
US other than the petitioner." Counsel contends that the petitioner is "simply correcting an error made by the 
company accountant who inadvertently issued a check to beneficiary from the wrong business account." 

Upon review, the AAO finds sufficient independent and objective evidence to resolve the inconsistencies in 
the record regarding the beneficiary's possible employment with nco The 
petitioner is obligated to clarity inconsistent and conflicting testimony by independent and objective evidence. 
Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Simply asserting that the reported a bookkeeper made a 
clerical error and submitting amended tax forms does not quality as independent and objective evidence. 
Evidence that the petitioner creates after USCIS points out the deficiencies and inconsistencies in the petition 
will not be considered independent and objective evidence. Necessarily, independent and objective evidence 
would be evidence that is contemporaneous with the event to be proven and existent at the time of the 
director's notice. 

In the present case, the petitioner explained the inconsistency and submitted independent and objective 
evidence in surmo,rt of that claim. The critical evidence included a copy of the erroneously issued 2006 IRS 
Form W-2 in the amount of $1,207.36, which is corroborated by a 
detailed statement from the petitioner's accountant explaining how the error occurred. Furthermore, after 
comparing the $1,207.36 on the erroneously issued Form W-2 to the wages received by the beneficiary from 
the petitioner during the 2006 tax ~es that the beneficiary was more likely than not 
employed by the petitioner and not __ . Although the certified amended tax returns are 
not probative evidence of the beneficiary's actual employment, the documents do demonstrate that the 
petitioner took action to correct the mistake once it became aware of the issue. 

Therefore, the evidence submitted overcomes the inconsistency noted by the director. The director's finding 
that the beneficiary failed to maintain status under Section 241 (a)( 1)( c)(i) of the Act is withdrawn. 

III. Conclusion 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.c. § 1361. Here, the petitioner has sustained that burden. Accordingly, 
the director's decision dated December 15, 2009 is withdrawn. 

ORDER: The appeal is sustained. 


