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DISCUSSION: The Director, Vermont SeJVice Center, denied the nonimmigrant visa petitiom The matter is 
. now before the Admini~trative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

' . 

The petitioner filed this nonimmigrant. petition seeking to employ the beneficiary as an L-1A nonimmigrant 
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1101(a)(15)(L). The petitioner, a Texas corporation established in 2010, is a supply management 
company specializing in facilities maintenance products. The petitioner claims. to be a wholly owned 
subsidiary of located in Chihuahua, Mexico. The.petitioner 
seeks to employ the beneficiary as its President/COO fora period of three years. 

.... 

The director denied the petition, finding th~ll the ·petitioner failed to establish that the .beneficiary will be 
employed in a primarily managerial or executive capacity. The director also determined that the petitioner 
failed ~o establish a qualifying relationship with the foreign entity. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 
forwarded the appeal to the AAO for review. On appeal, counsel for the petitioner asserts that the ben~ficiary 
will tie employed in an executive capacity, and that . the director committed errors of law and fact. Counsel 
submits a brief in support of the appeal. 

I. The Law 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organitation must have employed the 
beneficiary in a qualifying managerial or executive capacity, or in a sp~ciali~ed knowledge capacity, for one 
continuous year within three years preceding the beneficiary's application for admission into the United 
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
speciali_zed knowledge capacity . .. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will .employ the 
alien are qualifying organizations as defined in paragr~ph (l)(l)(ii)(G) of this section. 

' . 
(ii) Evidence that. the alien will be employed in an executive, managerial, or specialized 

knowledge capacity, including a detailed description of the seJVices to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 
abroad with a qualifying organization within the three yearS preceding the filing of 
'the petition. 

(iv) Evidence that the alien!s prior year of employment abroad was in a position that was 
managerial, executive or involved specialized knowledge and .that the alien's prior 
education, training, . and employment qualifies him/her to perform the . intended 
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services in the United States; however, .the work in the United, States need not be the 
sam~ work which the alien performed abroad. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an 
assignment within an brganization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of the 
organ.ization; 

(ii) . establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the bo~rd 
of dire((tors, or stockholders of the organization. 

The pertinent regulations at 8 C.F.R. § 214.2(l)(l)(ii) define the term "qualifying organization" and related 
. .terms as follows: · 

(G) Qualifying organization means a United States or foreign finn, corporation, or other 
legal entity which: 

(1) Meets exactly one of the qualifying relationships specified in the 
definitions of a parent, branch, affiliate or subsidiary' specified in 
paragraph (l)(l)(ii) of this section; 

* *· * 
(I) Parent means a firm, corporation, or other legal entity which has subsidiaries. 

*' * * 
(K) " Subsidiary means a firm, corporation, or other legal entity of w~ich a parent owns, 

directly or indirectly, more than half of the· entity and controls the entity; or owns, 
directly or indirectly, half of the entity and controls the entity; or owns, directly or 
indirectly, 50 percent of a 50-50 joint venture and has equal control and veto power 
over the entity; or owns, directly or indirectly, le~s than haff of the entity, but in fact 
controls the entity. 

(L) ·Affiliate means 

(1) One of two subsidiaries both of which are owned and controlled by the same 
parent or individual, or 

(2) One of two legal entities owned and controlled by the same group of individuals, 
each individual owning and controlling approximately the salne share or 
proportion of each entity. 
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IT. The lssu~s on Appeal 

' 
The primary issue to be addressed is whether the petitioner est_ablished that the beneficiary will be employed 
in the United States in a pri'_!larily executive capacity .1 

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker, on February 6, 2012. In a letter 
dated February "2, 2012, the petitioner summarized the beneficiary's proposed duties in the United States as to 
"direct, administer and manage the U.S. company's operations where he will supervise all employees and 
oversee all business operations." The petitioner also stated the following: 

[The beneficiary] will come to. t~e U.S. company-to direct the company and function at a 
senior executive/managemenltevel as President/COO. He will establish goals and policies 
for all administration, research, product planning, and investment. [The beneficiary] will 
exercise wide .latitude in discretionary decision-making to ensure conformance with general 
policies mandated by the Board ofDirectors and the corporate charter. He will establish 
business policies and will have full authority to hire, fire, and evaluate the performance of all 
employees, in compliance with corporate polici_es and standards. 

In his capacity as President and member of the Board of the U.S. company, [the beneficiary] 
will receive only backing based on a quorum from the Board of Directors. He will establish 
and monitor management procedures, information systems, budgets and organizational 
procedures. He will direct resource planning activities and· approve all changes. in· 
management control, procedures and budgetary limitations. In addition, he will evaluate the 
impact of U.S. facilities maintenance products supply management regulations on present and 
future operations. [The beneficiary] will attend meetings with industry associations to keep 
appraised of current and prospective regulatory changes and will have the ultima.te authority 
to negotiate and .execute all U.S. Company contracts .. [The beneficiary] will further b'e 
responsible for directing, managing, supervising, controlling and coordinating all aspects of 
company investments, sales, and product development and will be responsible for overseeing 
and directing all company managers and supervisors . within the numerous in-house 
departments. 

'[The beneficiary] will be responsible for the establishment of both annual and monthly 
objectives in coordination with the Company's business plan as well as to provide an annual 
Sales· Plan and quarterly updates, revisions and modifications to the Plan to the Board of 
Directors. [The beneficiary] will direct and coordinate the specific objectives of the Busi.ness 
Plan with all of the functional departments of the company. He will oversee and coordinate 
and interact with all project discipline~ based on feasibility and cost effectiveness. 

The petitioner provided an organizational chart for the U.S. company depicting the beneficiary at thetop of 
the chart. Directly below· the beneficiary is the Chief Financial. Operations, 

1 In its RFE. response and on appeal, the petitioner clarifies that the beneficiary will be employed in an 
executive, not managerial, capacity. Therefore, the AAO will only a'!_aly~e the beneficiary's employmenfin 
an executive capacity. ( 

I• 
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who directly supervises an Administrative Ma~ager, Sales Manager, 
Regional Sales representative, and a Warehousing Manager, 
Manager is depicted as directly superVising a Logistics Manager, 

The director issued a request for evidence ("RFE"), in which he instructed the petitioner to submit, inter alia, 
. the 'following: (1) a more detailed description of the staff of the U.S. office to include the job titles and duties 
with the percentage of time dedicated to each duty; (2) a complete position description for all U.S. employees, 
including a breakdown of the number of hours devoted to each of the employee's duties on a weekly basis; 
and (3) evidence of the financial status of the U.S. organization, including a copy of the petitioner's Form 
941, Employer's Quarterly Tax Return, for the second, third, and fourth quarters of 20 II. The petitioner was 
advised that if a document in any language other than English was submitted, a complete translation of the 
foreign document must also be·subillitted. 

In response to the direCtor's RFE, the petitioner largely reiterated the same job description for the beneficiary 
as previously submitted, with the exception of one additional job· duty: "will be responsible for estimating, 
bidding and contract negotiations, through planning, detailing and purchasing." The petitioner asserted that 
the beneficiary will spend 100% of his time on executive duties. 

' '·· 

The petitioner submitted a list of the U.S. employees with accompanying position descriptions, including the 
following duties: 

1. Chief Financial Officer: directs, administers ·and 
·;, manages all financial transactions of . the corporation and functions at a senior 
:.; executive/management level; establishes goals and policies for all administration, 

research, product planning, and investment; 
2. Administrative Manager: general administrative responsibilities including 

budgef development and implementation, purchasing, hu~an resources, fiscal 
accounting, printing, records, payroll, space management, health and safety and 
responsibility for day to day running of the company; manages a range of budgets; 

3. Sales Manager: all commercial operation and administration of 
company sales; inventory control; estimates; procure new sales and manage existing 
clients; create sales packages and ability to price and manage inventory; identify potential 
customers; develop pricing strategies; oversee product development and monitor trends; 
prepare weekly, monthly, quarterly, and annual reports to CFO; search for new business; 
trains staff and approves all contracts; manages sales contracts for all inventories; 
presents purchasing solutions to clients and services repeat business; 

4. Regional Sales: develops new regional business while also develops, 
manages, and mentors the direct sales team's performance and achievement; 

5. , Warehousing Manager: directs, coordinates, and plans the storage and 
distribution of all products and materials; accountable for all activities of the warehouse 
staff such as receiving,. storing, and testing the products; manages the layout and set up of 
the warehouse; maintains and oversees the shift allocations and workings of warehouse 
staff; sets and allocates targets to warehouse staff and organizes staff training activities; 
audits daily labor and all billing statements; coordinates and negotiates with logistics and ~· 

customs; and 
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6. Logistics Manager: manages, directs and supervises logistics/supply 
chain · operation; manages periodic process reviews for each client; maintains 
performance statistics and ensures accurate record keeping of all operational documents; . 
plans and monitors daily staffing schedules; develops a business plan and goals for 
department; prepares and analyzes management and financial reports, budgets, ~xpense . 
reports and forecasts for department; manages and oversees administrative functions; 
ensures freight is moved safely and timely; maintains a clean, professional., and safe 
working environment by inspecting and scheduling maintenance; ensuring all office and 
warehouse equipment is .properly accounted and in safe working condition; trains and 
certifies new · employees; conducts annual performance reviews for all staff within 
department; keep abreast· of emerging technology changes; networking and participation 
in professional organizations. 

The petitioner submitted its Fol'tns 941, Employer's QUARTERLY Federal Tax R~turn , for the first, second, 
and third quarters of 2011, all showing that the petitioner employed five employees. The petitioner submitted 
some pages of its Form 941 for the fourth quarter of 2011, but failed to submit the page reflecting the number 
of employees for thatquarter. 

. . . 
The director denied the petition, concluding that the petitioner failed to .establish that the beneficiary will be 
employed in a primarily managerial or executive capacity. The director concluded that the evidence was 
insufficient to establish that the beneficiary's proposed subordinate employees would be supervisors, 
professionals, or managers. The director observed that many of the job duties of the beneficiary and ~is 
subordinates were identical and overlap with each other. The director concluded that since it was not clear 
who would consistently provide the goods and services of . the U.S. operations, · the petitioner failed to 
establish that the beneficiary would be relieved from performing the non-qualifying, day-to-day duties of the 
business. · The director also concluded that it was not clear whether the petitioner was a subsidiary or an 
affiliate of the foreign entity, and that the submitted documentation included non-translated Spanish language 
documents. 

On appeal, counsel affirms that ·the beneficiary will be employed in an executive capacity 100% of the time. 
Counsel asserts that the director "completely ignored" the submitted evidence establishing that the beneficiary 
primarily directs a major component or function of the organization, and that he is the most senior and highest 
paid of all the employees. Counsel asserts the director erred in analyzing the beneficiary ' s employment in a 
managerial capacity; and asserts that the beneficiary is not required to supervise personnel in his executive 
capacity. Counsel asserts that the director erred in concluding that the petitioner must establish that the 
beneficiary will be relieved from performing m;m-executive services within one'year, as the petition is not for 
a new office or a new office extension. Cdunsel asserts that the director erred in concluding that the 
beneficiary and his subordinates have identical duties. In this regard, counsel asserts that each of the U.S. 
employees has "unique duties and responsibilities," and none share the beneficiary ' s responsibility to direct, 
administer and manage all business transactions of the corporation, .establish goals and policies for all 
administration, research, product planning, and investment, exercise ~ide latitude in discretionary decision 
making, establish business policies, or have full authority to hire, fire, and evaluate the performance of all 

employees. 
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On appeal, counsel asserts that the beneficiary's detailed job description establishes that his job duties are 
primarily executive in ~ature. Counsel states: · 

While the Beneficiary will undoubtedly be required to apply his expertise to perform some 
higher~Ievel operational tasks, the Petitioner has shown by a preponderance of the evidence 
that the Beneficiary's subordinates in the United States and at the foreign entity will carry out 
the majority of the day-to-day non-executive tasks required to operate the organization. The 
Petitioner need only establish that the Beneficiary will devote more than half of his time to 
executive duties. The Petitioner has met that burden. 

Counsel asserts that the director erred in concluding that the record was unclear .as to whether the petitioner 
was a subsidiary or an affiliate of the foreign entity, and that the submitt~d documentation included non
translated Spanish language documents. Counsel asserts that the petitioner is a "100% wholly owned U.S. 
subsidiary" of the foreign entity and that it submitted, inie'r alia, the foreign entity's Articles of Incorporation 
and its English-language summary translation. 

Upon review of the petition and the evidence, and for the reasons discussed herein, the petitioner has not 
established that the bene.ficiary will be employed by the United States entity in an executive capacity . 

. . When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the 
petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job 
duties must clearly describe the duties to be performed by the beneficiary. !d. Bey~lnd the required 
description of the job duties, USCIS reviews the totality of the record when examining the claimed executive 
capacity of the beneficiary, including the petitioner's organizational structure, the duties of the beneficiary's 
subordinate employees, the presence of other employees tp relieve the beneficiary from p~rforming 

operational duties, the nature of the petitioner's business, and any other factors that will contribute to a 
complete understanding of a beneficiary's actual duties and role in a business. The petitioner's evidence 
should demonstrate that there is an actual need for an executive who will primarily perform qualifying duties. 
See generally~ 8 C.F.R. § 214:2(1)(3)(\r). 

In the instant matter, the petitioner has described the beneficiary's job duties in very broad terms, noting his 
duty to "direct, administer and manage the U.S. company's operations .. . and oversee all b·usiness 
operations," "establish goals and policies for all .administration, research, product planning, and investment," 
"exercise wide latitude in discretionary decision-making," "establish business policies," and "receive only 
backing based on a quorum from the Board of Directors." These duties· merely paraphrase the statutory 
definition of executive capacity. See section 101(a)(44)(B) of the Act. Conclusory ass~rtions regarding the 
beneficiary's employment capacity are ·not sufficient. Merely r~peating the language of the statute or 
regulations does not ~atisfy the petitioner's burden of proof. Fedin Bros:. Co., Ltd. v. Sava, 724 F. Supp. 1103, 
1108 (E.D.N.Y. 1989), affd, 905 F. 2d 41 (2d. Cir. 1990); Avyr Associates, Inc. v. Meissner, 1997 WL 

. I 

188942 at *5 (S.D.N.Y.). 

In the RFE, the director requested the petitioner to provide a more detailed description of the beneficiary's job 
duties with a· breakdown of the percentage of time to be, dedicated to each . duty. In response, the petitioner 

. largely reiterated the same description as previously provided except for one additional job duty, and asserted 
· that the beneficiary will spend 100% of his time on executive duties. The petitioner's r~sponse still failed to 
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provide any type -of breakdown of the percentage of time the beneficiary will spend on each duty. The 
petitioner's response failed to fully comply with the RFE, and failed to provide any detail or explanation of 
the beneficiary's actual activities in the course of his daily routine. Specifics are clearly an important 

. indication of whether a beneficiary's duties are primarily executive or managerial in nature, otherwise meeting 
the definitions would simply be a matter of reiterating the regulations. /d. The actual duties themselves 
revc;:al the true nature of the employment. /d. In addition, the failure to submit requested evidence that 

· precludes a material line of inquiry shall be grounds for denying the petition.~ C.F.R. § 103.2(b)(14). 

In response to the RFE, the petitioner asserted that the beneficiary will be responsible for purchasing, and 
estimating and bidding on contracts. On appeal, counsel acknowledges that the beneficiary will 
"undoubtedly" perform some higher-level operational tasks, but asserts that the beneficiary will devote "more 

· than half of his time" to executive duties. These assertions are significant in two respects. 

First, the petitioner failed to document what proportion of the beneficiary's time wouid be spent on the 
particular duties of purchasing,_ and estimating and bidding on contracts, even though this information was 
requested in the RFE, · This failure of documentation is important because these duties do not fall directly 
under traditional executive duties as defined in the statute, and thus, constitute non-qualifying duties. If these 
particular duties take up more than half of the beneficiary's time, they would preclude the beneficiary from 
being considered "primarily" employed in an executive capacity. An emp!oyee who "primari'Iy" performs the 
tasks necessary to proqtice a product or to provide services is not considered to b~ "primarily" employed in a 
managerial or executive capacity. See sections 101(a)(44)(A) and (B) of the Act (requiring that one 
' 'primarily" perform the enumerated managerial or executive duties); see also Matter of Church Scientology 
lntn '1., 19 I&N Dec. 593, 604 (Comm'r 1988). Because the petitioner failed to quantify the time the 
beneficiary spends on these duties, the AAO cannot determine whether the beneficiary is primarily 
performing executive duti~s. 

Moreover, in response to the RFE, the petitioner also asserted that the beneficiary will spend 100% of his time 
on executive duties. The petitioner failed to explain how the beneficiary can both spend 100% of his time ·on 
executive duties, while also performing some operational tasks. It is incumbent upon the petitioner to resolve 
any inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile su.ch 
inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing to where 
the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the 
petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining 
evidence offered in support of the visa petition. /d. 

_.l . 

In denying the petition; the director observed that several of the job duties for the beneficiary and his 
subordinates are identical or overlay each other. On appeal, courisel asserts that each U.S. employee has 
"unique duties and responsibilities," and that none share the beneficiary's responsibility to direct, administer 
and manage all business transactions of the corporation, establish .goals and policies for all administration, 
research, product planning, and investment, exercise wide latitudejn discretionary decision making, establish 
business policies, or have full authority to hire, fire, .and evaluate the performance of all employees .. 

However, c~unsel's assertions on this point are unpersuasive and contrary to the evidence in the record. In 
particular, the position description for the Chief Financial Officer reflects that she, -like the beneficiary, will 
establish goals and policies for all administration, research, p~oduct planning, and investment, and will 



(b)(6)

Page 9 

function at a "senior executive/management level." According to the petitioner's. organizational chart and 
pos-ition description, it is the Chief Financial Officer, not the beneficiary, who will directly supervise all of the 
subordinate employees (except for the logistics manager, who reports directly to the sales manager). In 
addition, the beneficiary and'the administrative manager both share purchasing duties, and the beneficiary and 
the sales manager both have authority to approve all contracts. The logistics manager and administrative 
manager both appear responsible for managing administrative functions. The petitioner failed to explain and 
overcome the director's conclusion that several of the job duties for the beneficiary and his subordinates are 
identical or overlay each other. 

The position descriptions for the U.S. subordinates are not entirely credible for other reasons ·as well._ For 
example, the position description for the regional sales representative indicate~ that he "manages and mentors 
the Direct Sales team's performance and achievement." Nowhere in the record does the petitioner indicate 
that it employs a "Direct -Sales team" or any employees subordinate to the regional sales representative. 
Similarly, the position description for the warehousing manager indicates that he "maintains and oversees the 
shift ·allocations and workings of all warehouse staff'' and "sets and allocates targets to warehouse staff." 
Nowhere in the record does the petitioner indicate that it employs any other employees in the warehouse .other 
than the warehousing manager. The position description for the logistics manager states that he will "mentor 
direct reports" and "conduct[] annual performance reviews for all staff within department." Nowhere in the 
record does the petitioner indicate-that it has a logistics department or any employees who report directly to 
the logistics manager. Considering the lack of a consistent, credible explanation of the petitioner's true 
staffing and organizational structure, the director did · not err by concluding ·that it was not clear who would 
provide the goods and services of the U.S. operations. Again, it is incumbent· upon the petitioner to resolve 
any inconsistencies in the record by independent objective evidence. /d. Here, the petitioner failed to resolve 
any o'f the inconsistencies regarding the petitioner's U.S. employees. Doubt cast on any aspect of the 
petitioner's proof may lead to a reevaluation of the reliability and sufficiency· of the remaining evidence 
offered in support of the visa petition. /d. 

Overall, the vague job description provided for the beneficiary and the lack of a credible, consistent 
description of the petitioner's staffing and organizational struc~ure prohibits a ·determination as to whether the 
beneficiary will be employed in a primarily executive capacity. Ac~ordingly, the appeal will be dismissed. 

The second issue to be addressed is whether the petitioner established that it has a qualifying relationship with 
the foreign entity. Upon -review · of the petition and the evidence, and for the reaspns discussed herein, the 
petitioner failed to establish that it is a subsidiary or affiliate of the foreign entity. - . 

The petitioner's. Articles of Incorporation reflects that its two"owners are the beneficiary and 
each owning 500 shares. Based qn the petitioner's Articles of Incorporatio~, the record fails to 

establish that the pet-itioneris a "100% wholly owned U.S. subsidiary" of the foreign entity as claimed. See 8 
C.F.R. § 214.2(1)(1)(ii)(K) (defining a "subsidiary" as a corporation or other legal entity of which a parent 
owns, directly or indirectly, more than half of the entity and controls the entity); 8 C.F.R. § 214.2(1)(1)(ii)(I) 
(defining a "parent" as a firm, corporation, or other legal entity -which has subsidiaries). 

' -

A thorough review of the record fails _to reflect that the petitioner submitted an English translatiqn of the
foreign entity's Articles of Incorporation, as claimed. Bt;cause the petitioner failed to submit c~rtified 
translations of the docum~nts, the AAO cannot determine whether the evidence supports the petitioner's 
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;claims. See 8 C.F.R. § 103.2(b)(3). Accordingly, the eyidence is not prob~tive and will not be acco.rded any 
weight in this proceeding. Absent evidence establishing the identity of the owners of the foreign entity and 

· their respective percentage of ownership, the petitioner failed to establish that It qualifies as an "affiliate" of 
the foreign entity. See 8 C.F.R. § 214.2(1)(1)(ii)(L) (requiring "affiliates" to be owned and controlled by the 
same parent or individual, or the same group of individuals, each individual owning and controlling 

approximately the same share or proportion of each entity). 

In light of the above, the record fails to establish that the petitioner has a qualifying relationship with the 
foreign entity. For this additional reason, the appeal' will be dismissed. · 

/ ' 

Although the appeal will be dismi~sed, the AAO ~ithdraws several portions of the director's decision relating 
to the beneficiary's employment in a managerial capacity. The petitioner made clear in its response to the 
RFE that the beneficiary will only be employed in an executive capacity. In addition, the AAO withdraws the 
portions of the director's decision referencing the petitioner's request to extend the beneficiary'.s L-1A status 
and whether the beneficiary would be relieved from providing non-qualifying . duties after one year of 

. operation. As counsel correctly notes on appeal, the beneficiary has not previously been granted L-1A status, 
and the instant petition is neither a new office petition nor a new office extension. Nevertheless, counsel has 
not demonstrated ;that any harm resulted from the director's errors. The AAO emphasizes that the regulation 
relating to a new office allows for a more lenient treatment of managers ·or executives, as opposed to the strict 
language of the statute for established petitioners. 

T.he petition will be denied and the appeal dismissed for the above stated reason, with 'each considered as an 
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains eritirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 
Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


