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PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(L) of the Immigration 
and Nationality Act, 8 U.S.C. § 1101(a)(15)(L) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or 
policy to your case or if you seek to present new facts for consideration, you may file a motion to reconsider 
or a motion to reopen, respectively . Any motion must be filed on a Notice of Appeal or Motion (Form 
I-290B) within 33 days of the date of this decision. Please review the Form I-290B instructions at 
http://www.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5 . Do not flle a motion directly with the AAO. 

Thank you, 

hon Rosenberg 
Acting Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and 
the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner filed this nonimmigrant pet1t10n seeking to classify the beneficiary as an 
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act 
(the Act), 8 U.S .C. § 1101(a)(15)(L). The petitioner, a Texas limited liability company, states that 
it is a subsidiary of located in India. The petitioner is a provider of 
medical transcription and coding services. It seeks to employ the beneficiary as its president. 

The director denied the petition concluding that the petitioner failed to establish that it will employ 
the beneficiary in a primarily managerial or executive capacity. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion 
and forwarded the appeal to the AAO. On appeal, counsel asserts that the beneficiary will perform 
essentially the same duties in the United States that he current performs as president of the 
petitioner's parent company, and emphasizes that the director affirmatively found that the 
beneficiary has been employed in a qualifying capacity abroad. Counsel contends that the director 
placed undue emphasis on the number of employees currently working for the U.S. company and 
failed to consider the totality of the evidence in the record. 

I. The Law 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the 
criteria outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must 
have employed the beneficiary in a qualifying managerial or executive capacity, or in a specialized 
knowledge capacity, for one continuous year within three years preceding the beneficiary's 
application for admission into the United States. In addition, the beneficiary must seek to enter the 
United States temporarily to continue rendering his or her services to the same employer or a 
subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall 
be accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will 
employ the alien are qualifying organizations as defined in paragraph 
(l)(l)(ii)(G) ofthis section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the 
services to be performed. 
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(iii) Evidence that the alien has at least one continuous year of full-time 
employment abroad with a qualifying organization within the three years 
preceding the filing of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position 
that was managerial, executive or involved specialized knowledge and that 
the alien's prior education, training, and employment qualifies him/her to 
perform the intended services in the United States; however, the work in the 
United States need not be the same work which the alien performed abroad. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial 
capacity" as an assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the 
authority to hire and fire or recommend those as well as other personnel 
actions (such as promotion and leave authorization), or if no other employee 
is directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function 
for which the employee has authority. A first-line supervisor is not 
considered to be acting in a managerial capacity merely by virtue of the 
supervisor's supervisory duties unless the employees supervised are 
professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" 
as an assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function 
of the organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 
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(iv) receives only general supervision or direction from higher-level executives, 
the board of directors, or stockholders of the organization. 

II. The Issue on Appeal 

The sole issue addressed by the director is whether the petitioner established that it will employ the 
beneficiary in a qualifying managerial or executive capacity. 

A. Facts and Procedural History 

The petitioner indicated on the Form I-129, Petition for a Nonimmigrant Worker, that it operates a 
medical transcription and coding business established in 2005, with seven current employees, 
including two on payroll and five contractors. 

In a supporting letter, the petitioner described the beneficiary's proposed duties as the following: 

(1) Direct [the petitioner's] financial and budget activities which necessarily 
includes analyzing performance of US operations (based on reports [the vice 
president] will prepare), maximize investments (and any purchases and 
acquisitions of other related businesses that may further our growth and 
expansion), and increase efficiency; 

(2) Confer with board members (in India) and recommend any need for further or 
additional funding, increased capitalization, diversification, and other fiscal 
concerns; 

(3) Direct, coordinate and strategize activities of the HIM business segments 
concerned with production, pricing, sales or distribution of products as they 
related to the US business. This will require him to communicate with [the 
president of the foreign entity] because [the president] will be responsible for 
communicating [the beneficiary's] direction and recommendations to the 
Production Manager, Accounts Officer, and Systems Administrator in India; 

(4) Direct, plan, and implement policies, objectives, and activities of [the petitioner] 
to ensure continuing operations, maximize return on investments, or increase 
productivity; 

(5) Negotiate and enter into contracts and agreements with suppliers, distributors, 
and other organization entities; 

(6) Negotiate and enter into contracts and agreements with new and existing clients; 
(7) Appoint managers and/or high level officers and delegate responsibilities to 

them. 

The petitioner submitted an organizational chart identifying the beneficiary as president, 
supervising a vice president, who in tum supervises an office manager and six "vendors." The 
petitioner explained that the beneficiary's proposed transfer to the United States was prompted by a 
substantial increase in company revenues in 2011. 



(b)(6)

NON-PRECEDENT DECISION 
Page 5 

The petltwner also submitted a company summary which provides information regarding the 
petitioner and foreign entity's operations and employees. The company summary indicates that the 
beneficiary's transfer to the United States is necessary because he has been spending more and more 
time traveling from India to meet with prospective clients, negotiate and enter into contracts with 
them, and to work wth current clients to confirm their needs are being met. 

The director issued a request for evidence on September 21, 2012. The director instructed the 
petitioner to submit: (1) a breakdown of the number of hours the beneficiary will devote to each of 
his job duties on a weekly basis; (2) a letter describing the typical managerial responsibilities to be 
performed by the beneficiary; (3) a complete list of U.S. employees including their names, position 
titles, and complete position descriptions; and (4) complete copies of the petitioner's IRS Forms 
941, Employer's Quarterly Federal Tax Return, for the first three quarters of2012. 

In a letter dated October 18, 2012, the petitioner stated that the beneficiary's role will be to "provide 
overall direction of the company focusing on brand development and marketing," while exercising 
wide latitude in discretionary decision making. The petitioner further described the proposed duties 
as follows: 

Continue to set high benchmark on customer satisfaction in the demanding healthcare 
industry by identifying and developing new clients/customers, maintaining client 
contact, responding to client's concerns, encouraging client feedback, working on 
customer retention, arranging and attending meetings with clients to improve all 
facets of our company's delivery model. 

Percentage oftime spent: 35% (about 14 hours a week) 

Negotiate and approve contracts and agreements with new and existing clients, 
suppliers, distributors, and other organizational entities. 

Percentage oftime spent: 20% (about 8 hours a week) 

Direct the company's financial and budget activities: 

Analyze performance of US operations. This will require reviewing financial 
reports on cost of operations prepared by Vice President and directing the 
implementation of policies and objectives that are consistent with the 
company's mission and model .... 

Confer with Board Members (in India) and make recommendations on the 
need for further or additional funding, increased capitalization, diversification 
(investments) and other periodic travel to India. 

Percentage oftime spent: 25% (about 10 hours a week) 
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Direct, coordinate, and strategize act1v1t1es of the HIM (Healthcare Information 
Management) business segments concerned with production, pricing, sales or product 
distribution as they relate to supporting our company (in the US) and its clients ... . 

Percentage oftime spent: 10% (about 8 hours a week) 

Appoint managers and assign and delegate responsibilities to them as the need arises; 
discuss performance reviews and address any vendor issues with Vice-President who 
maintains direct contact with the vendors and oversees their performance. [The 
beneficiary] will have the final authority in hiring and firing any high level 
management or executive for the US company. 

Percentage oftime-spent: 10% (8 hours a week) 

The petitioner provided the requested position descriptions for the positions of vice president and 
office manager. The petitioner stated that the vice president is responsible to manage the daily 
administrative operations of the company, including: managing a team of vendors to ensure their 
work is in line with client contracts; tallying work performed on a daily basis and approving vendor 
invoices; planning resources to be allocated for each client; coordinating all third-party vendors 
who provide services to the company, including telephone and Internet providers and hosting 
services, etc.; and preparing quarterly financial reports on cost of operations, maintaining books and 
coordinating with the accountant, paying vendors and reconciling bank accounts. The petitioner 
indicated that the vice president has worked on a full-time basis since July 2012. 

The petitioner stated that the office manager works for four hours per day and is responsible for 
administrative and organizational tasks such as: acting as a liaison between the vendors and the vice 
president; communicating with the Indian parent company; answering and directing phone calls; 
opening mail and preparing correspondence; assisting the vice president in dealing with third-party 
service providers; maintaining records of inventory, personnel, orders, supplies and equipment 
maintenance; and compiling reports. 

The petitioner provided evidence that its six "vendors" are medical transcriptionists who are paid as 
independent contractors on Internal Revenue Service (IRS) Form 1099-MISC, Miscellaneous 
Income. 

In a letter accompanying the petitioner's response to the RFE, counsel noted that "all non-executive 
or non-managerial duties will be performed by the Office Manager" while the vendors will provide 
the actual services to the petitioner's clients. 

The director denied the petition on November 9, 2012, concluding that the petitioner failed to 
establish that the petitioner will employ the beneficiary in a qualifying managerial or executive 
capacity. In denying the petition, the director found that a majority of the beneficiary's proposed 
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duties, particularly those involving client meetings and contacts and negotiating and approving 
contracts and agreements, would not be managerial or executive in nature. In reviewing the 
petitioner's staffing levels, the director declined to treat the contracted vendors as employees 
because "they are not directly supervised or managed" by the company. The director also 
questioned how the petitioner has been able to operate since 2007 while being staffed solely by a 
part-time office manager for much of that time. 

On appeal, counsel asserts that the evidence of record establishes that the beneficiary will be 
employed in an executive capacity. Counsel notes that the petitioner indicated that the beneficiary's 
duties will be similar to those he performs for the foreign entity, and questions why the director 
characterized the duties as executive when performed for the parent company, but non-qualifying 
when performed for the petitioner. Counsel further asserts that the director mischaracterized the 
nature of the beneficiary's duties and failed to give full consideration to the complete position 
description provided. 

In support of these assertions, counsel submits printouts from the U.S. Department of Labor's 
(DOL) Occupational Outlook Handbook (OOH) and from the DOL's Online Information Network, 
O*Net OnLine, for the occupations of "Chief Executive Officer (Top Executive)" and "Chief 
Executives." Counsel provides an analysis comparing the beneficiary's listed job duties to these 
descriptions and asserts that all of the beneficiary's duties are consistent with those of a chief 
executive. Counsel contends that the beneficiary will be supported by the vice president and office 
manager, and thus, the director's conclusion that the beneficiary will be performing "the daily tasks 
of operating this business" is not supported by the evidence. 

Further, counsel asserts that the director appeared to deny the petition, in part, based on the 
petitioner's staffing levels, but failed to take into account the reasonable needs of the organization in 
light of its overall purpose and stage of development. Counsel asserts that, while its staffing levels 
have been minimal since the company was established in 2005, its revenues have grown from 
$20,160 in 2005 to $518,000 in 2011 as a result of the beneficiary's work in expanding the customer 
base through increasingly frequent travel to the United States to attend to client development 
matters. Counsel asserts that the petitioner has established a reasonable need to transfer the 
beneficiary to the United States at this time. 

B. Analysis 

Upon review, and for the reasons discussed herein, the petitioner has not established that it will 
employ the beneficiary in a primarily managerial or executive capacity. The petitioner has 
consistently claimed that the beneficiary will be employed in an executive capacity. 

When examining the executive or managerial capacity of the beneficiary, USCIS will look first to 
the petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's 
description of the job duties must clearly describe the duties to be performed by the beneficiary and 
indicate whether such duties are in either an executive or a managerial capacity. Id. 
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The petitioner has provided a detailed description of the beneficiary's duties which indicates that he 
will allocate more than half of his time to duties that can be classified as sales, marketing and client 
relations duties, rather than as executive duties as defined in at section 101(a)(44)(B) of the Act. 
The petitioner indicates that the beneficiary allocates 35% ofhis time to identifying and developing 
new clients/customers, maintaining client contact, responding to clients' concerns, encouraging 
client feedback, working on customer retention, and arranging and attending meetings with clients. 
He allocates an additional 20% of his time to negotiating and approving contracts with new and 
existing clients, suppliers and distributors. The petitioner characterizes these duties as purely 
executive functions; however, a review of the position descriptions provided for the beneficiary and 
his subordinates in both the United States and India reveals that he is the sole employee within the 
entire organization who is claimed to have any responsibility for actually selling and marketing the 
petitioner's services and maintaining contacts with clients. The other employees are either 
responsible for providing the medical transcription services, overseeing and coordinating the work 
of the medical transcriptionists, performing general office functions, or handling accounting and IT
related issues. In fact, the petitioner states in its company summary and business plan that the 
company "cannot afford to employ specialists to handle sales and implementation functions" and is 
transferring the beneficiary to the United States to lead this effort. 

While the beneficiary does not provide the services of the company, i.e., medical transcription 
services, or directly oversee those employees who do, the petitioner's description of his duties, 
considered within the totality of the evidence submitted, indicates that he will spend more than half 
of his time performing non-qualifying duties necessary to market and sell the petitioner's services 
and maintain and develop client relationships. The actual duties themselves will reveal the true 
nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 
1989), affd, 905 F.2d 41 (2d Cir. 1990). Whether the beneficiary is a managerial or executive 
employee turns on whether the petitioner has sustained its burden of proving that his duties are 
"primarily" managerial or executive. See sections 101(a)(44)(A) and (B) of the Act. The petitioner 
has not sustained that burden. 

On appeal, the petitioner submits generic job descriptions for Chief Executives compiled by the 
DOL and published in the OOH and O*Net OnLine website, and asserts that the majority of the 
beneficiary's duties fall within the standard duties for an executive occupation. The petitioner's 
reliance on the DOL job descriptions is misplaced. The relevant definition of "executive capacity" 
for the purposes of establishing the beneficiary's eligibility for L-1A classification is the definition 
at section 101(a)(44)(B) ofthe Act. Further, beyond the required description of job duties, USCIS 
reviews the totality of the record when examining the claimed managerial or executive capacity of a 
beneficiary, including the petitioner's organizational structure, the duties of the beneficiary's 
subordinate employees, the presence of other employees to relieve the beneficiary from performing 
operational duties, the nature of the petitioner's business, and any other factors that will contribute 
to a complete understanding of a beneficiary's actual duties and role in a business. As discussed 
above, two areas of responsibility requiring 55% of the beneficiary's time, when considered in light 
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of the nature of the petitioner's business and its staffing levels, do not fall within the applicable 
definition of"executive capacity" at section 101(a)(44)(B) ofthe Act. 

The statutory definition of the term "executive capacity" focuses on a person's elevated position 
within a complex organizational hierarchy, including major components or functions of the 
organization, and that person's authority to direct the organization. Section 101 (a)( 44)(B) of the 
Act, 8 U.S.C. § 1101(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the 
management" and "establish the goals and policies" of that organization. Inherent to the definition, 
the organization must have a subordinate level of managerial employees for the beneficiary to direct 
and the beneficiary must primarily focus on the broad goals and policies of the organization rather 
than the day-to-day operations of the enterprise. An individual will not be deemed an executive 
under the statute simply because they have an executive title or because they "direct" the enterprise 
as the owner or sole managerial employee. The beneficiary must also exercise "wide latitude in 
discretionary decision making" and receive only "general supervision or direction from higher level 
executives, the board of directors, or stockholders of the organization." !d. 

The beneficiary in this matter has the appropriate level of authority over the organization as its co
founder and senior employee. However, the organization has not developed to the point where the 
beneficiary is free to primarily focus on the broad goals and policies of the organization, as it has no 
one besides the beneficiary to market and sell the company's services or to maintain contacts with 
clients. While the petitioner indicates that it will hire sales staff in the future, the petitioner must 
establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition may not be 
approved at a future date after the petitioner or beneficiary becomes eligible under a new set of 
facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg'l Comm'r 1978). 

Counsel correctly observes that a company's size alone, without taking into account the reasonable 
needs of the organization, may not be the determining factor in denying a visa to a multinational 
manager or executive. See§ 101(a)(44)(C) of the Act, 8 U.S.C. § 1101(a)(44)(C). The petitioner 
indicates that it is at an "awkward stage" in its development as it is not a new office, but it remains 
in the preliminary stages of expansion. The petitioner has explained why it requires the 
beneficiary's services in the United States at this time, but it has not explained how the reasonable 
needs of the petitioning enterprise justify the beneficiary's performance of primarily sales and client 
relations responsibilities. 

Reading section 101(a)(44) of the Act in its entirety, the "reasonable needs" of the petitioner may 
justify a beneficiary who allocates 51 percent of his duties to managerial or executive tasks as 
opposed to 90 percent, but those needs will not excuse a beneficiary who spends the majority of his 
or her time on non-qualifying duties. The reasonable needs of the petitioner will not supersede the 
requirement that the beneficiary be "primarily" employed in a managerial or executive capacity as 
required by the statute. See Brazil Quality Stones v. Chertoff, 531 F.3d 1063, 1070 n.lO (9th Cir. 
2008). 
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Based on the foregoing discussion, the petitioner has not established that it will employ the 
beneficiary in a qualifying executive capacity. Accordingly, the appeal will be dismissed. 

Although the director specifically found that the petitioner established that the beneficiary was 
employed abroad in a qualifying executive capacity, counsel correctly notes that the petitioner 
submitted very similar position descriptions for the beneficiary's current and proposed positions. 
While the foreign entity has a staff of 180 personnel, the vast majority of the employees are 
engaged in providing medical transcription services or supervision of employees providing these 
services. Based on the position descriptions provided, none of the foreign entity's employees are 
engaged in any sales, marketing or client-facing functions. The petitioner indicates that the 
beneficiary currently allocates 55% of his time to sales, marketing, client relations and contract 
functions. Therefore, for the same reasons discussed above, the petitioner has not established that 
the foreign entity employs the beneficiary in a qualifying managerial or executive capacity and the 
petition cannot be approved for this additional reason. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F.Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO reviews appeals on a de novo basis). 

III. Conclusion 

The appeal will be dismissed for the above stated reasons, with each considered as an independent 
and alternate basis for the decision. In visa petition proceedings, it is the petitioner's burden to 
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; 
Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


