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DATE: JUN 0 3 2013 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

Office: VERMONT SERVICE CENTER File: 

Petition: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(l5)(L) of the Immigration 
and Nationality Act, 8 U.S.C. § 1101(a)(15)(L) 

IN BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion 
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

j;;~ 
Acting Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, Vermont Service Center, denied the petition for a nonimmigrant visa. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner filed this nonimmigrant petition seeking to employ the beneficiary as an L-lA nonimmigrant 
intracompany transferee pursuant to section 10l(a)(l5)(L) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 110l(a)(l5)(L). The petitioner, a corporation organized in the State of Florida, claims to be the 
subsidiary of located in Venezuela. The petitioner states that it is engaged in the 
distribution and repair of auto parts, and seeks to employ the beneficiary as its president to open a new office 
in the United States. 

The director denied the petition, concluding that the petitioner did not establish that the beneficiary would be 
employed in a primarily managerial or executive capacity. 

Counsel for the petitioner filed an appeal in response to the denial. On the Form I-290B, Notice of Appeal or 
Motion, counsel contends that the director's decision failed to provide a factual basis for the denial, and 
further contends that the director wrongfully interpreted the petitioner's evidence. In support of these 
contentions, counsel submits a brief further outlining the reasons for the appeal. 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 10l(a)(l5)(L) of the Act. Specifically, a qualifying organization must have employed the 
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 
continuous year within three years preceding the beneficiary's application for admission into the United 
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 
alien are qualifying organizations as defined in paragraph (l)(l)(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 
knowledge capacity, including a detailed description of the services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full time employment 
abroad with a qualifying organization within the three years preceding the filing of 
the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that was 
managerial, executive or involved specialized knowledge and that the alien's prior 
education, training, and employment qu;tlifies him/her to perform the intended 
services in the United States; however, the work in the United States need not be the 
same work which the alien performed abroad. 
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The regulation at 8 C.F.R. § 214.2(1)(3)(v) further provides that if the petition indicates that the beneficiary is 
coming to the United States as a manager or executive to open or to be employed in a new office in the United 
States, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year period 
preceding the filing of the petition in an executive or managerial capacity and that the 
proposed employment involved executive of managerial authority over the new 
operation; and 

(C) The intended United States operation, within one year of the approval of the petition, 
will support an executive or managerial position as defined in paragraphs (l)(l)(ii)(B) 
or (C) of this section, supported by information regarding: 

( 1) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of the 
foreign entity to remunerate the beneficiary and to commence doing business 
in the United States; and 

( 3) The organizational structure of the foreign entity. 

The issue before the AAO is whether the beneficiary will be employed in the United States in .a primarily 
managerial or executive capacity. According to section 101(a)(l5)(L) of the Act, the beneficiary must seek to 
enter the United States temporarily to continue rendering his or her services to the same employer or a 
subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge capacity. The regulation 
at 8 C.F.R. § 214.2(l)(3)(ii) states that an individual petition filed on Form I-129 shall be accompanied by 
evidence that the alien will be employed in an executive, managerial, or specialized knowledge capacity, 
including a detailed description of the services to be performed. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" as an 
assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component of 
the organization; 

(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a department 
or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the authority to 
hire and fire or recommend those as well as other personnel actions (such as 
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promotion and leave authorization), or if no other employee is directly supervised, 
functions at a senior level within the organizational hierarchy or with respect to the 
function managed; and 

(iv) exercises discretion over the day to day operations of the activity or function for which the 
employee has authority. A first line supervisor is not considered to be acting in a managerial 
capacity merely by virtue of the supervisor's supervisory duties unless the employees 
supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an 
assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of the 
organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision making; and 

(iv) receives only general supervision or direction from higher level executives, the board 
of directors, or stockholders of the organization. 

The Form I-129 petition filed on August 20, 2012, indicated that the petitioner was formed in 2012 but failed 
to provide any information regarding its current number of employees or its estimated gross or net annual 
income. A letter of support from the foreign parent dated July 12, 2012 provided an overview of the current 
status of the petitioner's business. Specifically, it stated that the petitioner has secured an office and 
warehouse space near the largest regional ports in Miami, as well as near the Miami International Airport. 
Regarding its business operations, the foreign parent states that with the help of a knowledgeable manager 
transferred from the foreign entity, the petitioner projects that it will earn revenue during its first year of 
operations in the amount of $490,260.00. Regarding the proffered position, the foreign parent stated as 
follows: 

[The beneficiary's] duties as President of the U.S. subsidiary will include the following: 
planning, developing, and establishing the company's mission, policies, operations and goals; 
supervising, directing and overseeing the activities of subordinate managers and lower-level 
employees. He will develop strategic plans to advance the company's mission and 
objectives, and promote its profitability and growth. He will also be responsible for ensuring 
that all procedures are followed by subordinate employees and, to that effect, he will exercise 
discretion to hire and fire all employees under his direct or indirect supervision. [The 
beneficiary] will determine the progress of the company and direct initiatives to accomplish 
and meet the company's corporate goals. He will confer with the subordinate managers in 
order to discuss and approve advertisement placement, duration, and costs, and will initially 
coordinate the financial and funding operations of the company, thereby ensuring the 
company's success, progress, and development at a national and international level. He [will] 
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direct and supervise all acquisition and sale of products and services and oversee the work 
and perfonnance of all managers under his direct supervision. This will also allow [the 
beneficiary] to evaluate the performance of his personnel regularly. [The beneficiary] will 
also direct the company's operational policies to best ensure that contracts are properly 
executed and complied with clients and distributors alike. He will also devise strategies for 
business inside the United States and market the company's services in order to give the 
company the exposure it needs to become a market leader. 

The petitioner also submitted a copy of the proposed U.S. organizational chart, which showed the beneficiary 
as president. The chart further indicated that the beneficiary would directly supervise three individuals: the 
purchasing manager, the executive assistant, and the sales and marketing manager. The chart also indicated 
that the purchasing manager would supervise a purchasing assistant, and the sales and marketing manager 
would supervise a sales associate. Finally, the petitioner's business plan submitted into the record outlined 
the petitioner's proposed five-year business plan, indicating that the proposed organizational chart and 
personnel positions contained therein would be filled by the end of the first year of operations. 

On August 27, 2012, the director requested additional evidence. Specifically, the director requested 
documentation pertaining to the beneficiary's position and related duties, including a more definitive 
statement regarding his tasks, the percentage of time spent on these tasks, and a more specific overview of the 
proposed organizational structure of the petitioner and the role subordinate employees will fill within the 
organizational hierarchy. Additionally, the director requested additional details regarding the petitioner's 
employees, including their proposed position titles, job duties, and wages. 

In a letter dated October 9, 2012, the petitioner responded to the director's request. The petitioner provided a 
more detailed overview of its employment structure,, including an updated organizational chart, and provided 
specific details regarding each of its employees. Regarding the beneficiary's position and duties, the 
petitioner generally restated the previously-submitted duties in list form, adding the percentage of time the 
beneficiary devoted to each such duty. Specifically, the duty description appeared as follows: 

(A) Develop a strategic plan to advance the company's mission and objectives and to 
promote revenue, profitability and growth as an organization (5 hrs); 

(B) Plan, develop and establish management, operations, sales, and marketing policies 
and objectives of the organization by reviewing activity reports, financial statements, 
and market conditions (5 hrs); 

(C) Detennine progress and status in attaining corporate goals by reviewing and revising 
objectives and plans in accordance with current market conditions (2 hrs); 

(D) Confer with Sales and Marketing Manager to discuss and approve advertising 
placement, duration and costs (5 hrs); 

(E) Make decisions regarding. major financial operations of the company, including 
financial forecasts and future investments (3 hrs); 
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(F) Direct the treasury function of the company, including establishing financial 
strategies, banking, risk management and credit arrangements (5 hrs); 

(G) Oversee company operations to ensure production efficiency, quality, service, and 
cost-effective management of resources (5 hrs); 

(H) Plan, develop, and delegate the implementation of strategies for generating resources 
and/or revenues for the company (5hrs); 

(I) Approve company operational procedures, policies and standards (2 hrs); 

(J) Review activity reports and financial statements to determine progress and status in 
attaining objectives, and revise objectives and plans in accordance with current 
conditions (5 hrs); 

(K) Evaluate performance of executives for compliance with established policies and 
objectives of the company and contributions in attaining objectives (2 hrs); 

(L) Coordinate international strategies planning with the parent Company in Venezuela 
(3 hrs). 

Additionally, the petitioner submitted details regarding the beneficiary's coworkers and subordinates along 
with their hours of employment. An updated organizational chart indicated that the petitioner had hired a 
purchasing manager, a sales and marketing manager, and an executive assistant, and was currently recruiting 
for the positions of sales associate and purchasing assistant. 

On October 30, 2013, the director denied the petition, finding that the petitioner failed to establish that the 
beneficiary would be employed in a qualifying capacity. Specifically, the director found that the beneficiary 
would not be acting primarily as a manager but instead would serve as a first-line supervisor of the petitioner's 
non-professional staff, further noting that the actual lines of authority between supervisor and subordinate 
were unclear. Moreover, the director noted that the evidence of record demonstrated that the beneficiary 
would be engaged in the performance of non-qualifying duties. 

On appeal, counsel contends that the director erred in issuing the denial, and claims that the petitioner 
provided a concise and specific description of the beneficiary's managerial duties which set him apart from 
the subordinate staff members recently hired by the petitioner. No additional documentation aside from 
counsel's brief was submitted in support of the appeal. 

Upon review, the AAO concurs with the director's findings. 

The petitioner claims that it will engage in the procurement of auto parts for its foreign parent company. With 
this established, a review of the stated duties of the beneficiary do not seem to compliment the structure of the 
petitioner's business. When examining the executive or managerial capacity of the beneficiary, the AAO will 
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look first to the petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The definitions of 
executive and managerial capacity each have two parts. First, the petitioner must show that the beneficiary 
performs the high-level responsibilities that are specified in the definitions. Second, the petitioner must prove 
that the beneficiary primarily performs these specified responsibilities and does not spend a majority of his or 
her time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 1533 (Table), 1991 WL 144470 
(9th Cir. July 30, 1991). 

In both the initial letter of support and in response to the request for evidence, the petitioner provided virtually 
identical and extremely vague descriptions of the beneficiary's duties. At the time of filing, the petitioner 
merely claimed that he would have overall control of the goals and policies of the company, and simply 
summarized the duties outlined in the regulatory definitions of managerial and executive capacity. For 
example, the stated list of duties includes tasks such as "planning, developing, and establishing the company's 
mission, policies, operations and goals" and "exercise discretion to hire and fire all employees under his direct 
or indirect supervision." When asked for a more specific overview of the beneficiary's duties, including a 
breakdown of the percentage of time devoted to each duty, the petitioner essentially restated these duties in 
list form and added the percentage of time devoted to each task, but also added new tasks centering primarily 
on financial management and marketing. Such new duties included "make decisions regarding major 
financial operations of the company" and "direct the treasury function of the company." The petitioner also 
indicated that a large portion of the beneficiary's time would be devoted to marketing functions, including 
"determin[ing] progress and status in attaining corporate goals by reviewing and revising objectives and plans 
in accordance with current market conditions." However, no additional detail clarifying the exact nature of 
these duties was submitted. Failure to submit requested evidence that precludes a material line of inquiry 
shall be grounds for denying the petition. 8 C.P.R.§ 103.2(b)(14). 

Reciting the beneficiary's vague job responsibilities or broadly-cast business objectives is not sufficient; the 
regulations require a detailed description of the beneficiary's daily job duties. Despite providing a breakdown 
of hours devoted to each stated duty in a given workweek, the petitioner has failed to clarify what the 
beneficiary would primarily do on a daily basis. The actual duties themselves will reveal the true nature of 
the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), a.ffd, 905 F.2d 41 
(2d. Cir. 1990). 

In response to the RFE, the petttloner submitted an updated organizational chart indicating that the 
beneficiary directly supervised three of the five proposed positions that had recently been filled. Specifically, 
the chart indicated that the petitioner now employed an executive assistant, responsible for administrative 
tasks such as managing calendars, handling correspondence, and making travel arrangements. In addition, the 
record demonstrated that the newly-hired purchasing manager was in charge of inventory maintenance 
including ordering parts and finding new vendors. Finally, the newly-hired sales and marketing manager was 
tasked with general marketing research tasks similar to those attributed to the beneficiary in response to the 
RFE. Specifically, the sales and marketing manager was tasked with duties including tracking business 
performance towards meeting objectives and tracking forecasts to formulate new approaches and strategies as 
needed, which are tasks similar to those of the beneficiary such as "determining progress and status in 
attaining corporate goals by reviewing and revising objectives and plans in accordance with current market 
conditions" as noted by the director in the denial. 
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If it is claimed that the beneficiary will work in a managerial capacity because his duties involve supervising 
employees, the petitioner must establish that the subordinate employees are supervisory, professional, or 
managerial. See § 101(a)(44)(A)(ii) of the Act. The nature of the employment of the claimed subordinates 
has not been shown to meet this threshold. 

In evaluating whether the beneficiary manages professional employees, the AAO must evaluate whether the 
subordinate positions require a baccalaureate degree as a minimum for entry into the field of endeavor. 
Section 101(a)(32) of the Act, 8 U.S.C. § 1101(a)(32), states that "[t]he term profession shall include but not 
be limited to architects, engineers, lawyers, physicians, surgeons, and teachers in elementary or secondary 
schools, colleges, academies, or seminaries." The term "profession" contemplates knowledge or learning, not 
merely skill, of an advanced type in a given field gained by a prolonged course of specialized instruction and 
study of at least baccalaureate level, which is a realistic prerequisite to entry into the particular field of 
endeavor. Matter of Sea, 19 I&N Dec. 817 (Comm. 1988); Matter of Ling, 13 I&N Dec. 35 (R.C. 1968); 
Matter of Shin, 11 I&N Dec. 686 (D.O. 1966). 

Therefore, the AAO must focus on the level of education required by the position, rather than the degree held 
by a subordinate employee. The possession of a bachelor's degree by a subordinate employee does not 
automatically lead to the conclusion that an employee is employed in a professional capacity as that term is 
defined above. The petitioner has not established that a bachelor's degree is actually necessary to perform the 
services of the petitioner's purchasing manager, sales and marketing manager, or executive assistant, nor does 
the record contain evidence that such a degree is required to perform the duties of the sales associate and 
purchasing assistant. 

A managerial or executive employee must have authority over day-to-day operations beyond the level 
normally vested in a first-line supervisor, unless the supervised employees are professionals. See Matter of 
Church Scientology International, 19 I&N Dec. 593, 604 (Comm'r 1988). For the reasons set forth above, 
the beneficiary will not be supervising professional employees and therefore cannot be considered a 
managerial employee for purposes of this analysis. As touched upon by the director, the beneficiary's tasks 
include a variety of financial and marketing duties, many of the latter which juxtapose into the stated duties of 
the sales and marketing manager. Moreover, the petitioner's business plan estimates a projected revenue of 
close to $500,000 for the first year of operations, and indicates that two additional employees will be hired. 
However, there is no evidence to establish that the hiring of these two additional employees will satisfy all 
staffing needs of the petitioner such that the petitioner can meets its financial goals and simultaneously permit 
the beneficiary to engage solely in managerial duties. 

On appeal, counsel correctly observes that a company's size alone, without taking into account the reasonable 
needs of the organization, may not be the determining factor in denying a visa to a multinational manager or 
executive. See § 101(a)(44)(C) of the Act, 8 U.S.C. § 1101(a)(44)(C). However, it is appropriate for USCIS 
to consider the size of the petitioning company in conjunction with other relevant factors, such as a company's 
small personnel size, the absence of employees who would perform the non-managerial or non-executive 
operations of the company, or a "shell company" that does not conduct business in a regular and continuous 
manner. See, e.g. Family Inc. v. USCIS, 469 F.3d 1313 (9th Cir. 2006); Systronics Corp. v. INS, 153 F. Supp. 
2d 7, 15 (D.D.C. 2001). 
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As required by section 101(a)(44)(C) of the Act, if staffing levels are used as a factor in determining whether 
an individual is acting in a managerial or executive capacity, USCIS must take into account the reasonable 
needs of the organization, in light of the overall purpose and stage of development of the organization. To 
establish that the reasonable needs of the organization justify the beneficiary's job duties, the petitioner must 
specifically articulate why those needs are reasonable in light of its overall purpose and stage of development. 
Although the petitioner and counsel emphasize the fact that the beneficiary is engaged in non-qualifying 
duties during the start-up phase of the new office, the petitioner's business plan fails to establish how the 
beneficiary will ultimately refrain from non-qualifying duties by the end of the first year of operations. 
Specifically, the ' petitioner claims to be a stand-alone international procurement office that will be a supplier 
of auto parts in the United States, Venezuela, and Panama. However, it is unclear how the proposed 
employment of just two employees in the purchasing department will allow the petitioner to meets its revenue 
goals. Moreover, it is unclear how only two sales associates will be able to meet the demands of the 
international markets in which the petitioner claims it will engage. These questions, coupled with the AAO's 
observation that the beneficiary's duties are coming led with those of the sales and purchasing departments, 
render it impossible to conclude that the addition of one additional lower-level sales person and one lower
level purchasing employee will ultimately relieve the beneficiary from performing non-qualifying duties 
while simultaneously meeting all of its business goals. 

Furthermore, the reasonable needs of the petitioner will not supersede the requirement that the beneficiary be 
"primarily" employed in a managerial or executive capacity as required by the statute. See sections 
101(a)(44)(A) and (B) of the Act, 8 U.S.C. § 1101(a)(44). The reasonable needs of the petitioner may justify 
a beneficiary who allocates 51 percent of his duties to managerial or executive tasks as opposed to 90 percent, 
but those needs will not excuse a beneficiary who spends the majority of his or her time on non-qualifying 
duties. 

The petitioner has failed to establish any clear distinctions between the proposed qualifying and non
qualifying duties of the beneficiary. The record indicates that the petitioner currently employs three 
individuals who will work under the beneficiary's supervision. As noted above, however, there is insufficient 
evidence that the petitioner, which will operate as a stand-alone international procurement office, will be able 
to elevate the beneficiary to a strictly managerial position once it hires its remaining sales and purchasing 
staff. Collectively, this brings into question how much of the beneficiary's time can actually be devoted to 
managerial or executive duties. As stated in the statute, the beneficiary must be primarily performing duties 
that are managerial or executive. See sections 101(a)(44)(A) and (B) of the Act. Furthermore, the petitioner 
bears the burden of documenting what portion of the beneficiary's duties will be managerial or executive and 
what proportion will be non-managerial or non-executive. Republic of Transkei v. INS, 923 F.2d 175, 177 
(D.C. Cir. 1991). Although the petitioner provided the number of hours to be devoted to each of the stated 
duties in a given week, many of these duties include marketing and financial duties not typically associated 
with a managerial or executive position, and the petitioner does not indicate an intention to hire marketing or 
financial staff. The record, therefore, does not demonstrate that the beneficiary will function primarily as a 
manager or executive by the end of the first year of operations. 

The AAO further notes counsel's assertions that, based on the beneficiary's ownership interests in both the 
foreign parent and the U.S. petitioner, it is evident that he is acting in a qualifying managerial or executive 
capacity based on this interest. The statutory definition of the term "executive capacity" focuses on a person's 
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elevated position within a complex organizational hierarchy, including major components or functions of the 
organization, and that person's authority to direct the organization. Section 101(a)(44)(B) of the Act, 8 
U.S.C. § 1101(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the management" 
and "establish the goals and policies" of that organization. Inherent to the definition, the organization must 
have a subordinate level of managerial employees for the beneficiary to direct and the beneficiary must 
primarily focus on the broad goals and policies of the organization rather than the day-to-day operations of 
the enterprise. As discussed above, this has not been established in this case, despite the listing of two 
employees with managerial titles subordinate to the beneficiary on the organizational chart. An individual 
will not be deemed an executive under the statute simply because they have an executive title or because they 

· "direct" the enterprise as the owner or sole managerial employee. The beneficiary must also exercise "wide 
latitude in discretionary decision making" and receive only "general supervision or direction from higher level 
executives, the board of directors, or stockholders of the organization." !d. Despite counsel's assertions, the 
record contains no evidence demonstrating that the beneficiary will function primarily as an executive. 
Without documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's 
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 
I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 
17 I&N Dec. 503,506 (BIA 1980). 

When a new business is established and commences operations, the regulations recognize that a designated 
manager or executive responsible for setting up operations will be engaged in a variety of activities not 
normally performed by employees at the executive or managerial level and that often the full range of 
managerial responsibility cannot be performed. In order to qualify for L-1 nonimmigrant classification during 
the first year of operations, the regulations require the petitioner to disclose the business plans and the size of 
the United States investment, and thereby establish that the proposed enterprise will support an executive or 
managerial position within one year of the approval of the petition. See 8 C.P.R. § 214.2(1)(3)(v)(C). This 
evidence should demonstrate a realistic expectation that the enterprise will succeed and rapidly expand as it 
moves away from the developmental stage to full operations, where there would be an actual need for a 
manager or executive who will primarily perform qualifying duties. 

Again, the petitioner's business plan states a projected revenue of approximately $490,260 after its first year 
of operations. It fails, however, to demonstrate how the petitioner's proposed staffing levels will allow it to 
achieve these goals by the end of this period. According to the petitioner, only one sales associate and one 
purchasing assistant will be hired, rendering it questionable how the petitioner will become an international 
procurement office with only two individuals to perform the key services needed to procure and distribute its 
products. Therefore, absent evidence to the contrary, it appears that all employees will be engaged in various 
types of marketing, purchasing, and sales duties, and the petitioner's description of the beneficiary's role 
within the company has not been established as separate from these key tasks. Based on the record as 
currently constituted, it has not been demonstrated that the beneficiary will be employed in a primarily 
managerial or executive capacity by the end of the first year of operations. For this reason, the petition may 
not be approved. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 
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eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S .C. § 

1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


