
(b)(6)

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Office of Administrative Appeals 
20 Massachusetts Ave. , N.W ., MS 2090 
Washington. DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

PATE: SEP 2 5 2013 OFFICE: CALIFORNIA SERVICE CENTER FILE: 

INRE: Petitioner: 
Beneficiary: 

.PETITION: Petition for a Nonimmigrant Worker under Section l0l(a)(15)(L) of the Immigra.(ion ;ind 
Nationality Act, 8 U.S,C. § 110l(a)(l5)(L) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-prec~dent decision. The AAO does not annol!nce new constrl!ctions of law nor establish 
agency policy through non-preceqent decisions. If yau believe the AAO incorrectly applied current law or 
policy to yout case or if yo.ti seek to present new facts for consideration, you may file a motion to reconsider . 
or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form 
I-290B) within 33 days of the date of this decision. Please review t~e Form I-290B instructions at 
http://www.uscis.gov/forms for the latest information on fee, tiling location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not tile a motion directly with the AAO. 

' 

Thank you, 

cf:Ron R senberg 
Chief, Administrative Appeals Office 

www.uscis.gov 



(b)(6)

NON-PRECEDENT DECISION 

Page·2 

DISCUSSION: The Director, California Service Center, denied the petition for a nonimmigrant visa. The 

matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 
! ' 

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as an L-1 A nonimmigrant 

intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § ll01(a)(15)(L). The petitioner, a California limited liability company established in 2012, states 

that it operates a travel agency, and is a subsidiary of , located in Canada. The 

petitioner seeks to employ the beneficiary as the executive director of sales for its new office for a period of 

three years. 1 

The director denied the petition, concluding that the petitioner failed to establish that the beneficiary has been 
employed abroad in a position that was managerial, executive, or involved specialized knowledge.2 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 
forwarded the appeal to the AAO for review. Counsel for the petitioner submits a brief in support of the 

appeal. 

I. TheLaw 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 

outlined in section 10I(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the 
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 

continuous year within three years preceding the beneficiary's application for admission into the United 
States. Ifi addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 

or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or, 
specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.:2(1)(3) states that an individual petition filed on Form 1-129 shall be 

accompanied by: 

1 Pursuant to 8 C.P.R.§ 21~.2(1)(7)(i)(A)(3), if the beneficiary is coming to the United States to open or be 
employed in a new office, the petition may 'be approved for a period not to exceed one year. 
2 The L Classificatiqn Supplement to the Form I-129 indicates that the instant petition seeks to qualify the 

beneficiary as an L-IA intracompany transferee as a. managerial or executive employee of a "new office." 

Accordingly, the applicable regulation requires the petitioner to establish that "the beneficiary has been 

employed abroad for one continuous year in the three year preceding the filing of the petition in a managerial 

or executive capacity." 8 C.P.R. § 214.2(l)(3)(v)(B). Therefore, the AAO will not address whether the 

beneficiary was employed abroad in a specialized knowledge capacity. 
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(i) Evidence that the petitioner and the organization wbich employed ot Will employ the 
alien are qualifying organizations as defined in paragraph (l)(l)(ii)(G) of this 

section. 

(ii) EviQ.en.ce ~na.t the alien will be employed in an executive, managerial, ot specialized 
knowledge capacity, · including a detailed description of the serviCes to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 

abroad wHh a qualifying organ:iz.atjon within the three years preceding the filing of 

the petition. 

, (iv) Evidence that the alien's prior year of employment abroad was in a position that was 

managerial, executive or involved specialized knowledge and that the alien's prior 

education, · training, and employment qualifies him/her to perform the intended 

services in the United States; however, the Work in the United States need not be the 
same work which the alien performed abroad. 

The regulation at 8 C.F.R. § 214.2(1)(3)(v) further provides that if the petition indicates that the beneficiary is 

coming .to the United States as a manager or executive to open or ,to be employed in a new office in the 
United St<1.tes, the petitioner .shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year ill the three year period 

preceding the filing of the petition in an executive or m,anageri:aJ capacity alld that 
the proposed employment involved executive of managerial authority over the new 

operation; and 

(C) The intended United States operation, within one year of the approval of the 
petition, will support an executive or managerial position as defined in paragraphs 
(I)( l )(ii)(~) or (C) of this section, supported by information regarding: . 

( l) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of the 

foreign entity to remunerate the beneficiary and to commence doing 

business in the United Stites; alld 

(3) The organizational structure of ~he foreign entity. 

Section l 01 (a)(44)(A) of the Act, 8 U.S.C. § ll0l(a)(44)(A), provides: 
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The term "managerial capacity" means an assi~nment within an organization io wbicb the employee 
primarily--

(i) manages the organization, or a department, subdivision, function, or 

component·of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
maQagerial employees, or m(!.nages ilQ essential funct·ion within the 

organization, or a department or subdivision of the organization; ,. .. 

(iii) if another employee or otbet employees are directly supervised, has the 

i'l.l.:lthority to hire a:nd fire or recommend those as well as otner personnel 
actions (such as promotion and leave authorization), or if no ot.tter e:tnployee 
is directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion ov¢r the day-tQ-QC:lY operations of the actiVIty or 
function for which the employee has authority. A first-line supervisor is not 

considered to be acting in a managerial capacity merely by virtue of the 

supervisor's supervisory duties unless the employees supervised are 
. professional, 

Section 10l(a)(44)(B) of the Act, 8 U.S.C. § llOl(a)(~)(B), provides: . 
\. 

The term "executive capacity" means an assignment within an organization in which the employee 
primarily-~ 

(i) directs the· management of the organization or a wajor component or 
function of the organization; 

(ii) - establishes the goals arid policies of the organization, component, or 
function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher level executives, 

the board of directors, or stockholders. of the organization. 

II. The ISsue on Appeal 

The sole issue i:iddressed by the director, is Whether the petitioner established that .the beneficiary has been 

employed by the forei~n entity in a primarily managerial or executiVe capacity. 
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A. · Facts 

In a support letter dated July 11, 2012, the foreign entity confirmed that it has employed the beneficiary as its 
E!<:ecytive Director of S~les since July 1, 2011. The lett~t inc,;Iuded the following description of his duties: 

Managing the entire Consolidation Sales division of the company at its Calge~,ry tte~d office, 

negotiating contracts with international airli~es, dealing with major clients, other sales staff, 
sub-agents and outside agents on matters pertaining to sales, taking decisions on all aspects of 

company's Consolidation Sales division including hiring new staff, sub-agents, and outside 

agents, training them, evaluating their perforrilances, and terminating servic.es of those found 

consistently u_Qdetperform,ing, monitoring, evaluating, and modifying company's marketing 

pl~n, researching and implementing promotioi)l).l campaigns, assembling market data to assist 

tourism providers in identifying potential patrons l).lld profitable target 111arket segments based 

on tourist behaviour and markets, working closely With airline pricing departments and sftles 
managers, monitoring company's sales and market shares in key markets of Middle [E]ast, 
Iran, Europe, Africa, S, America, and S Pacific, and reporting all . key developments and 

providing perio<;lic reports to company's top management and the President. 

Additionally, the petitioner provided the beneficiary's resume, in which he describes his current duties as 

follows: 

• Ensuring that the company fully complies with the requirements of both ACT A and 
lATA 

• Supervising and directing the work of other Sales staff, sub-agents, 
and outs.ide agents, including developing an implementation program for who will be 

responsible, what tasks they are responsible for and responsibilities assigned to 

individuals who must get thejob done. 
• Responsible for hiring, t(!rrhinatihg, tetai_ni(}g a,nd training of new and existing staff 

• Continuous researching the tourism industry, including government policies and 
regulations and industry trends 

• Developing sales promotion ideas 
• Researching and implementing promotional campaigns that i:nclyde a variety of 

advertising, public relations, and sales promotion activities as well as involvement 

with the chamber of commerce 

~ Monitoring, evaluating, and modifying the company marketing plan 

• Responsible for all relations With suppliers and international airlines including 

negotiating contracts 

• Representing the tourism industry on various economic development committees ot 
task forces relevant to issues such as business retention and revitalization, attraction 

of new business, workforce preparation, competitiveness and quality of life. 
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• Networking with individuals and various organizations to improve and enhance the 

viability of the local tourism businesses through diversification; niche marketing, and 

regional branding. 

• Working with Airlines and tourism providers, travel agencies, receptive, other tourist 

promotion agencies to package and sell complete tourism products. 

• Identifying and soliciting available tourism promotion program funding from both 

private lin<i public sot~rCes 

• Assembling market data that will assist tourism providers in identifying pote_ntial 

patrons and profitable target market segments based on tourist behavior and markets. 

The petitiOner provided Cana.<iiail tax documents for the foreign entity including a t -4, Summary of 

Ren:nmeration Paid. The T-4 indicates that the foreign entity had five employees oil its payrot'l for the 2011 

tax year and paid $155,178 in wages. 

Oil August 10,·2014, the director issued a request for evidence (RFE), instructing the petitioner to provide 

additional evidence that the beneficiary has been performing the dudes of a manager or executive with the 

foreign entity. The director ~pecifically requested, in.tet alia, the following: (I) a more detailed description . 

of . the beneficiary's duties abroad identifying the percentage of time reqQired to perform ·the duties of the 

foreign position; and (2) the foreign entity's line and block organization chart showing all of th_e curre(lt 

organizational hierarchy and staffing levels and to include a list of all employees in the beneficiary's 

immediate division, department, or team by name, job title, summary of duties, educational level, and salary. 

In .response to the RI;E. the petitioner submitted a letter dated September 4, 2012 in which it appeared to 

describe the beneficiary's proposed role as executive director of sales in the United States: For ~·xample, the 

petitioner stated that the beneficiary ''will be required to analyze the market, sales and business conditions, 

interpret data and reports, supervise the implementation of marketing programs by staff, hire lower level 

nilin(igement employees an<i evaluate their performan<;e, a_nd suggest strategies to move our company in the 

right direction.'' , However, the AAO acknowledges that the petitioner stated at the time of filing that the 

beneficiary's proposed duties will be identical to those he current performs for the foreign entity. 

The petitioner further listed the beneficiary's duties as: 

o Develop, implement, and oversee marketing and sales plans that generate name 

awareness and market position for our services, 

o Develop, implement, and oversee a method to track selling efforts an<i results 

• Generate, coordinate, and oversee selling strategies, activities and policies to promote 

products, solutions and support services to the Travel industry. 
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• Develop, implement, and oversee the most effective strategy for spending a 

inarl<eting budget to maximize market share and growth 

• Oversee the training of lower level management and sales staff members and 

evaluating their performance 

• Responsible for hiring and teiminating lower level management and sales staff 

positions within the company's guidelines 

The petitioner stated that the beneficiary "is expected to perform the following duties'' and identified the 

percentage of time he allocates to. each duty: 

• Ensuring that the company fully complies with the requirements of both IA T A 

(International Air transportation association), and local and natfonal travel· related 

l;:tws, continuous research of the toU.rism industry, inCluding government policies and 

regulations and industry trends. (5%) 

• Supervising and directing the work of other Sales staff, sub-agents and 

outside agents, including developing an implementation program for who will be 

responsible fot, what tasks they are responsible for, and when the tasks are to be 

completed with a schedule of act.ivities and responsibilities assigned to individuals 

\ who must get the job done. (15%) 

• Responsible for hiring, retaining, and training of new and existing staff members; 

conducting PIP (Performance Improvement Program) of under-performing staff and 

terri)inating the services of those staff found consistently underperforming. (15%) 

• Developing sales promotion ideas, monitoring, evaluating, and inodif~ing the 
company's marketing plans. Researching and implementing promotional campaigns 
that include a variety of advertising, public telations, and s.ale.s promotion activities 
among major clients, corporations, and trade bodies such as involvement with the 

chamber of commerce. Networking with individuals and various organizations to 

improve and enhance the viability of local tou.dsm business through diversification, 
niche marketing and regional branding. ( 15%) 

' . 
• Responsible for all relations with .suppliers and international airlines including 

negotiating contracts, working with airlines and tourism providers, travel agencies 

other tourist promotion ageneies to package and sell complete tourism products such 

as i,tll-inclusive packages, custom· packages, group packages, wedding and 
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honeymoon, golf packages, cruises and all other related travel products with special 
focus on bulk/discounted contractual deals. (20%) 

• Working with Airline Managements [sic] on macro-economic matters such as: fare 
construction, competitive pricing, inventory and revenue optimizations, yield 
management, and route development based on the market needs and growth. (5%) 

o Assembling market data on company's key markets such as: Middle East, Iran, 

Africa, and South America to assist airlines arid tour operators identify ptofitable 

target market segments based on tourist behavior and market trends. Analyzing th~ 
tourism industry and company's sales data on a monthly basis to re-evaluate 
company's selling strategies and market share performances. Reporting, drawing up 

an action plan and discussing these matters frequently with special focus on 
company's performance to the president. (15%) 

• Trouble shooting, supporting staff and clients on all emergency situations requiring 

performing duties such as: (l) Assisting in complicated travel itineraries/booking; (2) 

last minute travel arrangements in emergency situations such as bereavement, 
cancellation, and missed flights; (3) Last minute hotel, car, and insurance bookings; 

( 4) Handling corporate clients needs during after hours and weekend if no agent/staff 
available; (5) Emergency ticketing and complicated fare conSt11.1ctions when Iio staff 
available; (6) Finalizing and reviewing the BSP (Bank settlement Pl<J,n) report; (7) 

Managing the online booking engine in case of unexpected errors; (8) Handling and 
managing the CRS (reservations system) on system failure situations; (9) Assisting 

our clients/passengers' in case of strikes, lock-outs, natural disasters to bring them 
J 

back home or to reschedule their plans and travel needs; (I 0) Helping staff in any 
emergency and unexpected situations; (11) Contacting the airlines to get waitlist 
cleared on discounted business class fares for own clients or sub agent clients or 
outside agent clients; (12) Attending visiting sales rep and other airline and tour 

operator officials in our office; (13) Communicating with clients and agents and 
resolving disputes when fares are increased by airlines without any notice or taxes 
increased significantly before tickets are paid by client; (14) Visiting the offices of 
sub agents and outside agents every 6 months; ( 1.5) Communicating with some 
clients in Farsi language who are unable to understand good English; ( 16) Doing 

bank deposits if sales staff are on vacation or sick for a day or so; (17) Negotiating 

purchase contracts with· service providers when the president is on vacation; ( 18) 

Issuing tickets when the ticketing staff is sick for a day or so or when too many 

tickets to issue due to seat sales ending on that particular day (10%) 
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Additionally, the petitioner submitted a line and block organization chart for the foreign entity which 

includes seven named employees. The chart indicates that the president holds the highest level of authority 
in the foreign organization. The beneficiary's position of executive director of sales and an executive 

director of reservations a.te directly subordinate to the president. The ehart indicates that the ben_eficiary 
" manages a sales manager, who, in turn has four subordinate SiJ,les consultants. The chart States that the 

beneficiary manages outside agencies and three consultants of an affiliated company located within. the same 

office. The chart does not indicate that the executive director of reservations has subordinate employees. 

The director ultimately denied the petition, concluding that the petitioner failed to establish that the 
beneficiary was ~mployed in a primarily managerial or executive capacity for the year preceding the filing of 
the P,etition. Specifically, the director found that the beneficiary's duties were indicative of an employee who 
performs the necessary tasks to provide a service or produce a product, and failed to establish that the 
beneficiary's duties are primarily managerial or executive. 

On appeal, counsel for the petitioner submits a brief stating that the beneficiary spends .SO% of his time on 
the following job duties: 

1. Supervising and directing the work of other sales staff and managers- 15%; 

2. Hiring and training new staff, sub-agen~s. and outside agents, conducting performlJ,nce 
evaluation and termination of those non-performing- 15%; 

3. Sales promotion, marketing and networkirtg- 15%; 

4. Negotiating contracts with airlines, tour operators! and sub-agents- 20%; 

5. Sales analysis, performance reporting and decision making on sales matters with the 
Presidertt ~ 15% 

Counsel asserts that the record demonstrates that the beneficiary performs "high level responsibilities'' 
beyond the day-to-day operations of the foreign entity's sales division. Counsel claims that the beneficiary's 
responsibilities hiring an.d firing of staff members, including managers; supervision and evaluation of 
subordinatt'( employees; negotiation and approval of contracts with airlines; and promotion of sales and 
marketing demonstrate that the beneficiary is engaged in mote than day-to-day operations of the foreign 

entity. Counsel states that the beneficiary performs duties to the same extent as the acting president of the 
corporation. 

Further, counsel claims that sales managers and staff members, who report to the beneficiary, perform day

to-day activities, such as: receiving calls from sub agents, clients and passengers; making reservations; 

handling walk in clients and sub agents; quoting fares for airfare, packages, tours, hotels, and cruises; 
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receiving payments; explaining bookings and rules of the ticket to clients, sub-agents, and outside agents; 

issuing tickets in"house or purchasing tickets from other veo<l.ors after market research; ticket verifications 
and internal audit; sales and purchase fulfillment; bookkeeping; accounting at month end and commission 

settlements; ticket exchanges and refunds based on change of clients plans; and routing. 

Couns~l emph;tsii.es that an individual shall not be considered to acting in a managerial capacity or executive 

capacity merely on the basis of the number of employees that the individual supervises or directs. 

B. Analysis 

Upon review, the AA.O agrees with the director's determination that the petitioner failed to establish that the 

beneficiary has been employed in a managerial or executive capacity. 

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the 

petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job 

duties must ~lear!y describe the dtities to be performed by the beneficiary and indicate whether such duties 

are either in an executive or managerial capacity. /d. Beyond the required descriptimi of ihe job duties, 

USCIS reviews the totality of the record when examining the claimed managerial or exeC\itive cap<tpity of a 

beneficiary, including the petitioner's organizational structure, the duties of the beneficiary's subordinate 

employees, the presence of other employees to relieve the beneficiary from performing operational duties, 

the nature of the Petitioner's business, and any other factors that will contribute to a complete understanding 

of a beneficiary's actual duties and role in a business. 

The d¢finitions of executive and managerial capacity each have two parts. First, the petitioner must show 

that the beneficiary performs the high-'level responsibilities that are specified in the definitions. Second, the 

petitioner must show that the beneficiary primarily performs these specified responsibilities and does not 

spend a majority of his or her time on day-to-day functions. Champion World, Inc, v: INS, 940 F.2d. 1533 
(Tabl~). 1991 WL.144470 (9th Cir. July 30, 1991). 

The petitioner's description of the beneficiary's job duties failed to establish that the beneficiary will act in a 
''managerial" capacity. As mentioned by the director, many of the job duties that are specifically described 

appear to be non-qualifying duties related to providing product sales. Marketing, promotion and performing 
market research and analysis do not typically fall within the statutory definition of managerial capacity. 

Here, the petitioner indicated that the beneficiary will allocate 15% of his time to responsibilities that include 

''developing sales promotion ideas," "researching and implementing promotional camp(J.igns," "networking 

With individuals and various organizations." In addition, 15% of the beneficiary's time is allocated to 

"assembling market data on key markets''; assisting airlines and tour operators to identify profitable market 

segments and "analyzing the tourism industry.'' The petitioner has not indicated that the beneficiary's 

subordinates, who appear to be eng·aged prim<trily in direct sales and travel bookings, relieve him from 

performing these non-managerial marketing and promotion duties. 



(b)(6)

NON-PRECEDENT DECISION 

Page 11 

The petitioner stated that the beneficiary allocates an additional 20% of his time to supplier and airline 

relations, .and notes that he works with these parties "to package and sell complete tourism products." While 

it appears that the beneficiary has authority to negotiate prices, it also appears that he is directly involved in 
designing, developing and procuring the packages that the petitioner sells. Again, the petitioner does not 
indicate that_ any other employees work with suppliers to source travel· products sold by the business. 
Finally, the petitioner indicated that the beneficiary allocates 10% of his time to supporting staff and clients 
during emergency ·Situations, duties which include handling travel bookings and other non-qu<otlifying tasks . 

. The petitioner states on appeal that 80 percent of the beneficiary's time is allocated to managerial duties; 

however, the detailed description of the beneficiary's duties submitted in response to the RFE indicated that 
tip to '60% of his time would be allocated to responsibilities that require him to perform non-managerial 
duties. While performing non-qualifying tasks necessary to produce a product or provide service will not 
automatically disqualify the beneficiary as long as those tasks are not the majority of the beneficiary's duties, 

the petitioner still has the burden of establishing that the beneficiary is "primarily" performing managerial or 
executive duties. Section 101(a)(44) of the Act; see also Brazil Quality Stones, Inc. v. Chertoff, 531, F.3d 
1063, 1069-70 (9th Cir. 2008). 

The statutory definition of "managerial capacity" allows for both "personnel m_anagers" and "function 
managers." See section 101(a)(44)(A)(i) and (ii) of the Act, 8 U.S.C. § 110l(a)(44)(A)(i) and (ii). Personnel 

managers <~;re required to primarily supervise and control the work of other supervisory, professional, or 
managerial employees. Contrary to the common understanding of the word "manager;" the statute plainly 
st<ottes that a "first line supervisor is not considered to be acting in a managerial capacity merely by virtue of 

the supervisor's supervisory duties unless the employees supervised are professionaL" Section 
10l(a)(44)(A)(iv) of the Act; 8 C.P.R.§ 214.2(1)(ii)(B)(2). 

The petitioner claims that 30% of the beneficiary's time is spent supervising subordinate personnel. The 
record does not include any evidence to establish that the beneficiary's subordinates are professionals.3 The 
record also fails to establish that the beneficiary primarily supervises or controls the work of other 
supervisory or managerial employees. 

3. In evaluating whether the beneficiary manages professional employees, the AAO must evaluate whether the 
. - I 

subordinate positions require a baccalaureate degree as a minimum for entry into the field of endeavor. 
Section 101(a)(32) of the Act, 8 U.S.C. § 1101(a)(32), states that "[t]he term profession shall include but not 

be limited to architects, engineers, lawyers, physicians, surgeons, and teachers in · elementary or secondary 

schools, colleges, academies, or seminaries." The term "profession" contemplates knowledge or learning, 

not merely skill, of an advanced type in a given field gained by a prolonged course of specialized instruction 

and study of at least baccalaureate level, which is a realistic prerequisite to entry into the particular field of 

endeavor. Matter of Sea, 19 I&N Dec. 817 (Comm'r 1988); Matter of Ling, 13 I&N Dec. 35 (R.C. 1968); 
Matter of Shin, 11 I&N Dec. 686 (D.D. 1966). 
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Although the organization chart includes a "sales manager" position subordinate to the beneficiary, the 
record failsto establish that the employee's duties correspond with the position's,title. An employee will not 

be considered to be a supervisor simply because of a job title, because he or she is arbitrarily placed on an 
organizational chart in a position superior to another employee, or even because he o{ she supervises daily 

work activities and assignments. Rather, the employee must be shown to possess some significant degree of 

control or authority over the employment of subordinates. See generally Browne v. Signal Mountain Nursery, 

L.P., 286 F.Supp.2d 904, 907 (E.D. Tenn. 2003) (cited in Hayes v. Laroy Thomas; Inc., 2007 WL 128287 at 

*16 (E.:b. Tex. Jan. 11, 2007)). 

Further; the accuracy of the subn1itted organizational chart cannot be determineo because it contains 
inforn1ation inconsistent with the foreign entity's Canadian T -4 tax documents and the petitioner's 
statements. While the foreign entity's tax documents for 2011 indicate that wages were paid to five 

employees, the organization chart names seven employees. The AAO acknowledges that the foreign entity 
could have hired additional staff in 20 12; however, counsel specifically stales itt the appellate brief that the 
ben~ficiary W(lS "the latest to join the company." It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile such 

inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing to where 
the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). The petitioner has not provided any 
objective evidence to establish the actual number of employees working for the foreign entity. 

Even if the chart did not contain inconsistencies, the petitioner failed to submit a summary of duties for all 
employees in the beneficiary's immediate division as requested by the director. Without the requested 
information, the record does not establish that the sales manager actually performs supervisory or managerial 

duties. The regulation states that the petitioner shall submit additional evidence as the director, in his or her 
discretion, may deem necessary. The purpose of the request for evidence is to elicit further information that 

clarifies whether eligibility for the benefit sought has been established, as of the time the petition is filed. See 

8 C.F.R. §§ 103.2(b)(8) and (12). The failure to submit requested evidence that precludes a material line of 

inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(l4). On appeal, counsel states that the 
· sales manager and staff members perform the day-to~day activities for the foreign entity and does not 

differentiate.between the duties of a sales managerand a sales consultant. 

The beneficiary's claimed subordinates also include "outside agencies" and "retail travel consultants of 
affiliated company "The record does not contain any agreements, record of payment, 
or contracts with the outside agencies or bonsultants, or evidence related to the claimed affiliate company 

Going on record without supporting documentary evidence is not sufficient for purposes of meeting the 

burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r 1998) (citing Matter 

ofTreasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 1972)). Overall, the evidence of record is 

insufficient to establish that the beneficiary primarily supervises and controls a subordinate staff comprised 

of managers, supervisors or professionals, and the petitioner has not established that he is employed as a 

"personnel manager." 



(b)(6)

NON-PRECEDENT DECISION 

Page 13 

The term "function manager" applies generally when a beneficiary does not supervise or control the work of 

a subordinate staff but in.stead is prim~rily responsible for managing an "essential function" within the 
org~ni:z;ation. See section 10I(a)(44)(A)(ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(ii). The term "essential 

function" is not defined by statute or regulation. If a petitioner claims that the beneficiary is managing an 

essential function, the petitioner must furnish a job description th:JJ clearly expl~ins the duties to be 

performed in managing the essential function, i.e. identifies the function with specificity, articulates the 

essential nature of the function, and establishes the proportion of the beneficiary's daily duties attributed to 

managing the essential. function. See 8 C.P.R. § 214.2(1)(3)(ii). An employee who "primarily" performs the 

tasks necessary to produce a product or to provide services is not considered to be ''primarily'' employed in a 

managerial or executive capacity. See sections 10l(a)(44)(A) and (B) of the Act (requiring that one 

"primarily'' perform the enumerated managerial or executive duties); see also Matter of Church Scientology 

ln!'l, 19 I&N Dec. 593, 604 (Comm'r 1988). 

While the petitioner refers to the beneficiary as "executive director of sales,'' the initial description of his 

duties as discussed above, indicate that he performs a number of non-qualifying duties associated with sales 

· and provision of foreign entity's services, rather than primarily managing a function_. The petitioner must 

. establiSh that the beneficiary primarily performs managerial duties. The petitioner has not done so in this 

case. 

Similarly, the petitioner has failed to establish that the beneficiary will act in an executive capacity. The 

statutory definition of the term "executive capacity" focuses on a person's elevated position Withil) a e::omplex 

organizational hierarchy, inCluding major components or functions of the organization, and that person's 

~\lthotity to direct the organization. Section 10l(a)(44)(B) of the Act. Under the statute, a beneficiary must 

have the ability to "direct th~ management" and "establish the goals and policies" of that organization. 

Inherent to the definition, the organization must have a subordinate level of employees for the beneficiary to 

· direct, and the beneficiary must primarily focus on the broad goals and policies of the organization rather 

than the day-to-day operations of the enterprise. An individual will not be deemed an executive under the 

statute simply because they have an executive title ~r because they "direct" the enterprise as the sole 
managerial employee. The beneficiary must also exercise "wide latitude in discretionary decision iiut_kjl)g" 

and receive only "general supervision or direction from higher level executives, the board of directors, or 

stockholders of the organization." /d. For the same reasons indicated above; the petitioner has failed to 

establish that the beneficiary will be acting primarily in ari executive capacity. As explained above, the 

record indicates the beneficiary· allocates up to 60% of his time to non~ma(lageria_l marketing and 

promotional duties and is insufficient toestablish that the beneficiary responsibilities and duties are beyond 

those of first line supervisor. Therefore, the petitioner has not established that the beneficiary will be 

employed primarily in an executive capacity. · While the petitioner indicates that the beneficiary currently 

performs duties that were previously performed by the foreign entity's president, the duties described do not 

fall within the· statutory definition of "executive capacity," and do not reflect that the beneficiary allocates the 

majority of his time to focusing on the broad goals and policies ofthe foreign entity. 
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Counsel for the petitioner correctly asserts that a company's size alone, without taking into account the 

reasonable needs of the organization, may not be the determining factor in denying a. visa to a multinational 
manager or executive. See § 101(a)(44)(C) of the Act, 8 U.S.C. § 1101(a)(44)(C). In reviewing the 

relevance of the number of employees a petitioner has, however, federal courts have generally agreed that 
USCIS "may properly consider an organization's small size as one factor in assessing whether its operations 

are substantial enough to support a manager." Family Inc. v. U.S. Citizenship and Immigration Services 469 
F. 3d 1313, 1316 (9th Cir. 2006) (citing with approval Republic ofTranskel v. INS, 923 F 2d. 175, 178 (D.C. 

Cir. 1991 ); Fed in Bros. Co. v. Sava, 905 F.2d 41, 42 (2d Cir. 1990) (per curiam); Q Data Consulting\ Inc. v. 

INS; 293 F. Supp. 2d 25, 29 (D.D.C. 2003)). 

The reasonable needs of the petitioner will not supersede the requirement that the beneficiary be "primarily" 
empl~yed in a managerial yr exc:cutive capacity as requited by the statute. See sections 101 (a)( 44)(A) and 

(B) of the Act, 8 U.S.C. § 1101(a)(44). Forthe reasons discussed above, the petitioner has riot established 

that the beneficiary performs primarily managerial or executive dtJties ill his role with the foreign employer. 
This conclusion is based on the beneficiary's position dc:scription and the petitioner's failure to provide 
sufficient information regarding the beneficiary's subordinates; it does not rest on the· size of the foreign 
company or the number of employees the beneficiary supervised. The petitioner has failed to establish that 

the beneficiary has been primarily employed in a managerial or executive capacity with the foreign entity. 
Accordingly, the appeal will be dismissed. 

III. Managerial or Executive Capacity in the United States 

Beyond the decision of the directo~, the petitioner has failtf,d to establish that the beneficiary would be 
employed in the United States in a primarily managerial or executive capacity Within one year. 

In a letter dated July 26, 2012, the petitioner stated that the beneficiary "is cpming to the U.S. to conduct the 
same duties in the newly incorporated subsidiary company." The letter provides a list of duties for the 
proposed U.S. employment nearly identical to the duties perfottned with the foreign entity. As discussed 
above the described ~uties are insufficient to establish that the beneficiary is employed in a primarily 
managerial or executive capacity. 

Further, the petitiqner's business plan contains inconsistendes regarding the anticipated staffing of the U.S. 
company. The plan indicates that in addition to the beneficiary, the petitioner intends to hire one full-time 
and two patHime travel consultants immediately, as well as a full-time employee to ''visit businesses in our 

area and do door4o-door advertising." Although the plan indicates the part-time employees will increase to 

full time status within the first year, the business plan also includes an expense projection for the first year of 

operations which shows anticipated monthly salary expenses of $8,100 for the entire first twelve months of 

operations. Further, it is noted that no money is provided for "m<~.nagement salaries" within the first year. 

Again, it is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 
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.Without a clear explanation of the intended staffing levels, the record does not establish that the petitioner 

will have a sufficient number of employees within the first year of business to relieve the beneficiary from 
performing the non-qualifying day-to-day sales activities and ailow the beneficiary to focus on primarily 

managerial or executive duties. For this additional reason the appeal must be dismissed and the petition 

denied. 

An application or petition that fails to comply with the technical requirements of the law may be denied by 

the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See 

Spencer En.terprises, Inc. v. United States, 229 F. Supp~ 2d 1025, 1043 (E.b. Cal. 2001), affd. 345 F.3d 683 

(9th Cir. 2003); see also Soltane v. DOJ, 381 F.1d 143, 145 (3d Cit. 2004)(noting that the AAO reviews 

appeals on a de novo basis). 

IV. Conclusion 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 

independent and alt~tnative basis for the decision. 

In visa Pytition proceedings, it is the petitioner's burden to establish eligibility for the immigration benefit 
sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). 

Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


