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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The matter is 
now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner filed this nonimmigrant petition seeking to classify the beneficiary as a nonimmigrant 
intracompany transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1101(a)(15)(L). The petitioner, a California corporation established in 2010, states on the Form 1-

129 that it intends to operate an auto sales and marketing business. It claims to be a subsidiary for 
located in Egypt. The petitioner seeks to employ the beneficiary as the Branch 

Manager of its new office for a period of one year. 

The director denied the petition, concluding that the petitioner failed to establish that it would employ the 
beneficiary in a managerial or executive capacity within one year of the approval of the new office petition. 
In addition, the director found that the petitioner failed to secure physical premises to house the new office. 

On appeal, the petitioner asserts that record establishes that it will be employ the beneficiary in a qualifying 
managerial or executive capacity within one year of commencing operations and that the petitioner secured 
sufficient physical premises to house the new office. 

I. TheLaw 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the criteria 
outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must have employed the 
beneficiary in a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 
continuous year within three years preceding the beneficiary's application for admission into the United 
States. In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his 
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 

The regulation at 8 C.P.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 
alien are qualifying organizations as defined in paragraph (1)(1)(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 
knowledge capacity, including a detailed description of the services to be performed. 

(iii) Evidence that the alien has at least one continuous year of full-time employment 
abroad with a qualifying organization within the three years preceding the filing of 
the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that was 
managerial, executive or involved specialized knowledge and that the alien's prior 
education, training, and employment qualifies him/her to perform the intended 
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services in the United States; however, the work in the United States need not be the 
same work which the alien performed abroad. 

The regulation at 8 C.F.R. § 214.2(1)(3)(v) further provides that if the petition indicates that the beneficiary is 
coming to the United States as a manager or executive to open or to be employed in a new office in the United 
States, the petitioner shall submit evidence that: 

(A) Sufficient physical premises to house the new office have been secured; 

(B) The beneficiary has been employed for one continuous year in the three year period 
preceding the filing of the petition in an ex�cutive or managerial capacity and that the 
proposed employment involved executive of managerial authority over the new 
operation; and 

(C) The intended United States operation, within one year of the approval of the petition, 
will support an executive or managerial position as defined in paragraphs (1)(1 )(ii)(B) 
or (C) of this section, supported by information regarding: 

(1) The proposed nature of the office describing the scope of the entity, its 
organizational structure, and its financial goals; 

(2) The size of the United States investment and the financial ability of the 
foreign entity to remunerate the beneficiary and to commence doing business 
in the United States; and 

(3) The organizational structure of the foreign entity. 

IT. The Issue on Appeal 

A. Qualifying Managerial or Executive Capacity 

The first issue to be addressed is whether the petitioner established that it would employ the beneficiary in a 
primarily managerial or executive capacity within one year of commencing operations in the United States. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" as an 

. 
assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component of 
the organization; 

(ii) supervises and controls the work of other supervisory, professional, or managerial 
employees, or manages an essential function within the organization, or a department 
or subdivision of the organization; 
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(iii) if another employee or other employees are directly supervised, has the authority to 
hire and fire or recommend those as well as other personnel actions (such as 
promotion and leave authorization), or if no other employee is directly supervised, 
functions at a senior level within the organizational hierarchy or with respect to the 
function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function for 
which the employee has authority. A first-line supervisor is not considered to be 
acting in a managerial capacity merely by virtue of the supervisor's supervisory 
duties unless the employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as an 
assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function of the 
organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the board 
of directors, or stockholders of the organization. 

The petitioner filed the Form 1-129, Petition for a Nonimmigrant Worker on December 13, 2013. The 
petitioner stated on the form that it will operate an " " company with no current 
employees and no listed gross or net annual income. The beneficiary would be paid a salary of $5,000 per 
month. 

On the Form I-129, the petitioner stated that the beneficiary would be responsible for "get[ting] the company 
operational and viable." Specifically, the beneficiary would set up company policies, review budgets, hire 

employees and set up benefits packages; review marketing plans and determine the direction of the company; 
review products and service to be offered, the market place, and the area of establishment of the company; 
meeting with lending institutions and seek out customers; plan and direct negotiations pertaining to contract, 
mergers, and joint ventures. The petitioner stated that the beneficiary will provide "day to day leadership in 
the company and will soon fully staff the company" to include other managers and workers under his 
direction. The petitioner also indicated that it was seeking to purchase an "ongoing business" within the first 
year of operations in addition to the business of "auto sales, rentals, car and auto transportation services." 

Counsel for the petitioner submitted a letter in support of the initial petition stating that the beneficiary would 
serve as the Branch Manager. Counsel explained that the petitioner is in the business of "transportation with 
the sales and purchase of high end autos and other means of transportation." 

The petitioner submitted a job description for the beneficiary describing as "General Manager." According to 
the petitioner, the beneficiary will: 
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• Implement cost-saving measures and pursues new business opportunities. 
• Enhance sales and after sales activities to improve financial performance. 
• Develop short and long-term strategies to streamline operations. 
• Enlist active participation of staff to restructure operations and align resources to optimize 

customer care. 
• Other areas management oversight include: human resource functions and operations. Tasks 

include ensuring optimal staffing levels, benefits administration, legal compliance and negotiating 
agreements. 

• Establish current and long-range plans, goals, strategic plan, objectives, plans and policies, 
subject to approval by Board of Directors. 

• Dispense advice, guidance, direction, and authorization to carry out major plans, standards, and 
procedures consistent with established policies and the mission and values. 

• Manage employees to ensure operations are executed in accordance with policies. 
• Responsible for the soundness of the organization's financial structure and operations to meet the 

company's objectives. 
• Review operating results, comparing with established objectives, and take steps to ensure 

appropriate measures to correct unsatisfactory results; 
• Plan and direct investigations and negotiations pertaining to business contracts, mergers, joint

ventures and strategic business initiatives and alignments. 
• Establish and maintain an effective system of communications throughout the organization. 
• Clearly communicate with the and the [sic] Board of Directors and investors. 

The petitioner also provides a job description for a Marketing and Sales Manager. According to the 
petitioner, this position would provide guidance and direction to "stimulate and service economic growth" 
under the guidance and director of the Secretary of Transportation. Furthermore the beneficiary would 
determine core strategies and objectives; allocate resources; oversee operations; and assure the company 
presents a "strong, positive image to relevant stakeholders." The petitioner then lists 10 specific duties for the 
position. These same duties are also assigned to the beneficiary. There is no other explanation in the 
business plan or organizational charts for when the position would be filled. 

The petitioner submitted a business plan in support of the petitioner. The plan stated that the foreign entity 
sells new and used vehicles and the purpose of the new office in the United States is to "capture the same type 
of business." The business plan included financials that appear to show the financial position of the foreign 
entity. 

The business plan stated that initially, the company would employ the beneficiary as Chief Executive Officer 
"Responsible for hiring, training, and supervising." The petitioner would also employ a secretary responsible 
for the following: 

[C]ontact between the California· branch and all other servicing and supporting companies such as 
bookkeeping, attorneys, communications, productions, shipping .. . etc. 

The petitioner included information regarding current assets. Specifically, the petitioner provided a copy of a 
Certificate of Title form the State of California for a 2010 Toyota registered to the beneficiary and the 
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petitioner. The title was issued on August 7, 2013. The petitioner also included a letter from a 
Banking Manager confirming an account balance of $90,429,52 as of November 5, 2013. 

Finally, the petitioner included a bank statement and business organization documents for an 
The beneficiary is listed as the company's Chief Executive Officer. The petitioner's 

transmittal letter states that this company is a d/b/a for the petitioner, but the organizational documents do not 
reflect a d/b/a designation. 

The director issued a request for additional evidence ("RFE") on December 20, 2013 in which she instructed 
the petitioner to submit, among other items, evidence that the new office will support an executive or 
managerial position within one year of petition approval. Specifically, the director requested evidence 
regarding: (1) the proposed nature of the office describing the scope of the entity, its organizational structure, 
and its financial goals; (2) the size of the U.S. investment and the financial ability of the foreign entity to pay 
the beneficiary and to begin doing business in the United States; (3) the organizational structure of the foreign 
entity; and ( 4) the proposed new office staffing to be fulfilled within one year. 

In response, the petitioner provided a revised business plan for the U.S. entity. The business plan stated that 
the proposed business purpose is to provide scheduled airport transportation, focusing on family and business 
travelers. The plan showed projected start-up expenses projected at $3,525 including website creation, office 
supplies, and legal. The projected start-up assets were listed as $50,975 ,in cash and $45,500 in long-term 
assets. 

The personnel plan provided the following personnel plan: 

The staff will consist of [the beneficiary) working full time in the back office. [The 
beneficiary] will be responsible for setting up the appointments as well as the marketing to 
develop customers. By month two, [the beneficiary] will be bringing on board a part-time 
employee to help him out in answering the phones and setting up appointment for fares. 
Month two will also bring two drivers to The head count will remain the same until 
month five when a third driver will be brought on board. Lastly, month 11 will see a fourth 
driver brought on board. 

The personnel budget for year one shows $36,000 in salary for the beneficiary, $16,500 for a part time 
employee, $20,600 for two drivers, $14,400 for a third driver, and $3,600 for a fourth driver. 

The profit and loss table included in the business plan showed total operating expenses for the year projected 
at $168,055 and sales projected at $188,824. The business plan stated that the petitioner will have the drivers 
"lease the cars through Neither the operating expenses nor the start-up budget included money 
allocated for the purchase of company vehicles to lease to the proposed drivers. 

The petitioner included a copy of its IRS Form 1120, U.S. Corporate Income Tax Return for 2013. The return 
shows a next taxable income of -$30,949. The form also shows that the petitioner owns 100% of Advance 
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The petitioner submitted a proposed organizational chart for the U.S. entity shows 19 employees reporting to 
the beneficiary includes four board members, three Vice Presidents, a financial director with staff, a 
marketing manager, an operations director with staff, and a procurement supply manager. 

The director denied the petition, concluding that the petitioner failed to establish that it would employ the 
beneficiary in a managerial or executive capacity within one year of the approval of the new office petition. 
In denying the petition, the director found that business would not have an organizational structure sufficient 
to elevate the beneficiary to a supervisory position higher than a first-line supervisor of non-professional 
employees and that the beneficiary would be assisting with the day-to-day non-supervisory duties of the 
business. 

On appeal, the petitioner stated that the evidence establishes that the petitioner would support a managerial 
position. Specifically, the petitioner states that by the end of year two they would have at least 20 employees. 
The petitioner states they also have plans to open an auto sales store including with personnel to include a 
general manager, sales manager, secretary, administrator, sales personnel and lot attendants. The petitioner 
states that they have "concrete plans" to open additional businesses including the import/export of auto parts 
and auto rentals "that will also employee a full range of employees as well." The petitioner further points to 
the beneficiary's job duties as evidence that he will be the "chief policy maker" of the company and will not 
perform the day-to-day duties. Finally, the petitioner claims that the director overlooked the petitioner's 
business and marketing plan. 

' 

The petitioner included a copy of the same business IJlan submitted in response to the RFE. The petitioner 
also included a copy of a business plan for The business plan for 
states that the organization is an auto dealershi owned and operated by the petitioner. Page three of the 
business plan, however, states that the is a d/b/a to be registered by the petitioner. The 
plan states that the projected location for the business is in the "Inland Empire" and that the petitioner is 
looking for a location around the areas. 

Upon review, and for the reasons stated herein, the petitioner has not established that the beneficiary will be 
employed in a primarily managerial or executive capacity within one year of approval of the petition. 

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the 
petitioner's description of the job duties. See 8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job 
duties must clearly describe the duties to be performed by the beneficiary and indicate whether such duties are 
in either an executive or a managerial capacity. Id. 

The petitioner's description of the beneficiary's duties on the Form 1-129, and in the attached documentation, 
fails to establish that the beneficiary would be engaged in primarily managerial or executive duties. While we 
do not doubt that the beneficiary will exercise discretionary authority over the United States entity, the 
petitioner has not submitted a detailed breakdown of how the beneficiary will allocate his time among specific 
responsibilities by the end of the first year of operations. The beneficiary's duties, as described by the 
petitioner, included such tasks as establishing current and long-range plans; dispensing advice, guidance, 
direction, and authorization to carry out major plans; managing employees; and reviewing operating results. 
While such responsibilities generally suggest that the beneficiary is responsible for oversight of the business, 
the descriptions provide little insight into what specific duties he will perform or how he would actually 
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allocate his time on a day-to-day basis. Reciting the beneficiary's vague job responsibilities or broadly-cast 
business objectives is not sufficient; the regulations require a detailed description of the beneficiary's daily job 
duties. The petitioner failed to provide any detail or explanation of the beneficiary's activities in the course of 
his daily routine. The actual duties themselves will reveal the true nature of the employment. Fedin Bros. 

Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), affd, 905 F.2d 41 (2d. Cir. 1990). 

The petitioner's business plan submitted in response to the RFE also included a description of the 
beneficiary's duties. The plan states that the beneficiary will work full time in the back office setting up the 
appointments and performing marketing work. By month two, a part-time employee will be hired to help him 
out in answering the phones and setting up appointment for fares. In contrast to the duties submitted with the 
initial petition, the business plan states that the beneficiary will in fact be performing the day-to-day duties of 
the operation with some part-time assistance to support the beneficiary in performing managerial functions. 

Finally, the description of the beneficiary's day-to-day duties is further called into question by the petitioner's 
failure to consistently describe the business plan and purpose. Without consistent descriptions of the business 
operations, the petitioner cannot credibly describe the duties required to manage the operation or the 
beneficiary's designated portion. Specifically, in the initial petition, the petitioner states that its business 
model is to sell new and used vehicles and provides a corresponding business plan. In response to the RFE, 
however, the petitioner states that it will provide scheduled airport transportation services. The petitioner 
again provides a corresponding business plan. On appeal, the petitioner again states that it will provide 
airport transportation services. The petitioner further states, however, that a new entity, 
will sell new and used vehicles under a d/b/a. The petitioner provides a third corresponding business plan for 
this new entity. The petitioner's description of the job duties must clearly describe the duties to be performed 
by the beneficiary and indicate whether such duties are in either an executive or a managerial capacity. See 8 
C.F.R. § 214.2(1)(3)(ii). 

The petitioner fails to provide any explanation as why the business purpose of the enterprise changes in 
response to the RFE and then on appeal. Without a consistent and credible description of the business's 
organizational purpose, the reliability of the petitioner's description of the beneficiary's duties is called into 
question. The petitioner cannot provide, with the required specificity, what duties the beneficiary will perform 
on a day-to-day basis without a clear description of the products it sells or services it provides. Doubt cast on 
any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of 
the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591 (BIA 
1988). 

The definitions of executive and managerial capacity each have two parts. First, the petitioner must show that 
the beneficiary will perform the high-level responsibilities that are specified in the definitions. Second, the 
petitioner must show that the beneficiary primarily performs these specified responsibilities and will not 
spend a majority of his time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 1533 (Table), 
1991 WL 144470 (9th Cir. July 30, 1991). The fact that the beneficiary manages a business does not 
necessarily establish eligibility for classification as an intracompany transferee in a managerial or executive 
capacity within the meaning of sections 101(a)(15)(L) of the Act. See 52 Fed. Reg. 5738, 5739-40 (Feb. 26, 
1987) (noting that section 101(a)(15)(L) of the Act does not include any and every type of "manager" or 
"executive"). 
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Overall, the position description alone is insufficient to establish that the beneficiary's duties would be 
primarily in a managerial or executive capacity, particularly in the case of a new office petition where much is 
dependent on factors such as the petitioner's business and hiring plans and evidence that the business will 
grow sufficiently to support the beneficiary in the intended managerial or executive capacity. When a new 
business is established and commences operations, the regulations recognize that a designated manager or 
executive responsible for setting up operations will be engaged in a variety of activities not normally 
performed by employees at the executive or managerial level and that often the full range of managerial 
responsibility cannot be performed. 

The petitioner has the burden to establish that the U.S. company would realistically develop to the point 
where it would require the beneficiary to perform duties that are primarily managerial or executive in nature 
within one year. Accordingly, the totality of the record must be considered in analyzing whether the proposed 
duties are plausible considering the petitioner's anticipated staffing levels and stage of development within a 
one-year period. See generally, 8 C.P.R. § 214.2(1)(3)(v)(C). In order to qualify for L-1 nonimmigrant 
classification during the first year of operations, the regulations require the petitioner to also disclose the 
business plans and the size of the United States investment, and thereby establish that the proposed enterprise 
will support an executive or managerial position within one year of the approval of the petition. See 8 C.P.R. 
§ 214.2(1)(3)(v)(C). 

The statutory definition of "managerial capacity" allows for both "personnel managers" and "function 
managers." See section 101(a)(44)(A)(i) and (ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(i) and (ii). Personnel 
managers are required to primarily supervise and control the work of other supervisory, professional, or 
managerial employees. Contrary to the common understanding of the word "manager," the statute plainly 
states that a "first line supervisor is not considered to be acting in a managerial capacity merely by virtue of 
the supervisor's supervisory duties unless the employees supervised are professional." Section 
101(a)(44)(A)(iv) of the Act; 8 C.P.R. § 214.2(1)(1)(ii)(B)(2). If a beneficiary directly supervises other 
employees, the beneficiary must also have the authority to hire and fire those employees, or recommend those 
actions, and take other personnel actions. 8 C.P.R. § 214.2(1)(1)(ii)(B)(3). 

Based on the petitioner's projected staffing levels for the first year of operations, the petitioner has not 
demonstrated that the beneficiary will be primarily supervising a subordinate staff of professional, 
managerial, or supervisory personnel. See section 101(a)( 44)(A)(ii) of the Act. Furthermore, the petitioner 
has not established that it will employ a staff that will relieve the beneficiary from performing non-qualifying 
duties so that the beneficiary may primarily engage in managerial duties. Regardless of the beneficiary's 
position title, the record is not persuasive that the beneficiary will function at a senior level within an 
organizational hierarchy. Specifically, the petitioner's business plan shows that it will hire four drivers and a 
part-time employee by the end of year one. None of these five positions can be considered managerial or 
professional level as required by the act. 

The petitioner provided the requested organizational chart in response to the RFE. The proposed chart 
included 15 different positions, and none of the positions were included in the petitioner's initial personnel 
plan submitted with the business plan. The chart did not clearly designate who will actually provide the 
transportation services of the company. The four drivers designated in the business plan to provide the 
services are not included in the proposed staffing chart. Additionally, the petitioner fails to demonstrate when 
the additional employees listed in the chart will be hired, or how the business will grow to the point that it can 
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support the additional staffing levels. Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 
158, 165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm'r 
1972)). 

In addition, the petitioner states on the Form 1-129 that it will pay the beneficiary a salary of $5,000 a month 
in income. The petitioner's business plan, however, only allocates $36,000 a year to the petitioner's wages. 
This leaves a deficit of $24,000 in salary for the beneficiary. 

The petitioner's financials also call into question the petitioner's ability to be fully operational and support a 
managerial position by the end of the first year. First, the petitioner states that it will hire four drivers by the 
end of the year. The petitioner's business plan states that the drivers will lease their vehicles through the 
petitiOner. The petitioner, therefore, would need either the funds to purchase vehicles or the vehicles 
themselves. Neither the start-up costs, nor the first year expenses, reflected funds to purchase vehicles. In the 
initial petition, the petitioner submitted a title for a Toyota Corolla. The petitioner, however, plans to hire 
four drivers by the end of the first year and to have those drivers lease their vehicles from the petitioner. With 
only one vehicle and no funds for vehicle purchases, the record does not support a finding that the petitioner 
will be able to support four drivers by the end of the first year. Doubt cast on any aspect of the petitioner's 
proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence 
offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988). 

Based on the omissions and discrepancies in the record regarding the petitioner's projected staffing levels for 
the first year of operations, the petitioner has not demonstrated that the beneficiary will be primarily 
supervising a subordinate staff of professional, managerial, or supervisory personnel. See section 
101(a)(44)(A)(ii) of the Act. Furthermore, the petitioner has not established that it will employ a staff that 
will relieve the beneficiary from performing non-qualifying duties so that the beneficiary may primarily 
engage in managerial duties. Regardless of the beneficiary's position title, the record is not persuasive that the 
beneficiary will function at a senior level within an organizational hierarchy. 

On appeal, counsel for the petitioner claims that the petitioner will support the staff necessary to support a 
managerial position by the end of year two. A visa petition may not be approved based on speculation of 

future eligibility or after the petitioner or beneficiary becomes eligible under a new set of facts. See Matter of 

Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm'r 1978); Matter of Katigbak, 14 I&N Dec. 45, 49 
(Comm'r 1971). 

The petitioner also claims that it has plans for opening an auto sales store in additional to the schedule airport 
transportation services. The petitioner's submitted a business plan for As an initial 
matter, the petitioner plans to establish this business in Canada, rather than the United States. Specifically, 
the business plan states that the location for the business is in the "Inland Empire" and that the petitioner is 
looking for a location around the areas. Duties associated with this business would not, 
therefore, qualify for L-1A purposes in the United States. The petitioner must establish eligibility at the time 
of filing the nonimmigrant visa petition. A visa petition may not be approved at a future date after the 
petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N 
Dec. 248 (Reg. Comm'r 1978). 
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Even if the petitioner was to locate the business in the United States, it has not included organizational 
documents to show that the business exists or that it is a qualifying organization for L-1A purposes. Doubt 
cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 
591 (BIA 1988). 

B. Physical Premises 

The second issue on appeal is whether the petitioner has acquired sufficient physical premises to house the 
new office as required at 8 C.P.R. § 214.2(1)(3)(v)(A). 

The petitioner states on the Form I-129 that the business address and work location for the petitioner would be 
As evidence on physical premises, the 

petitioner submitted a sublease agreement for office space between ' lessor, and the petitioner as 
the lessee. The sublease provided for 100 square feet of space commencing on November 1, 2013 and 
continuing for a period of six months. The sublease included an option to renew for an additional term of six 
months. 

The director issued an RFE on December 20, 2013, requesting evidence to show how 100 square feet will be 
adequate space for business operations. In response, the petitioner provided a copy of a lease between 

The lease was for 964 square feet of space and four vehicle parking 
spaces. The lease specified that the space was to be occupied only for the agreed upon use of real estate 
appraisal offices. The lease also contained a clause stating that the consent of is 
required before an assignment or sublease by Although counsel for the petitioner stated that an 
authorization for sublease of the office space was included in response to the RFE, no such document was 
submitted with the response. 

The director denied the petition, stating that the petitioner failed to show how the 100 square foot office space 
would be adequate to house the proposed drivers or their vehicles. 

On appeal, the petitioner submitted an updated and amended lease agreement for 1,004 square feet of space. 
The petitioner claims that the vehicles will be parked in the parking areas of the office space. The amended 
sublease is dated January 1, 2014 for an additional 904 square feet of office space from May 1, 2014 to 
December 31, 2014. 

For the reasons stated below, the record also does not show that sufficient physical premises to house the new 
office have been secured as required at 8 C.P.R. § 214.2(1)(3)(v)(A). 

As a preliminary matter, the amended lease post-dates the submission of the petitiOn. The petitiOner 
submitted the Form I-129 on December 13, 2013. The amended lease was entered into on January 1, 2014. 
The petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition 
may not be approved at a future date after the petitioner or beneficiary becomes eligible under a new set of 
facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm'r 1978). 
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Furthermore, the lease does not appear to be valid. As explained above, the original lease contains a clause 
requiring permission of the landlord for any subleases or assignments of lease. Since the petitioner failed to 
submit a copy of any document approving the sublease or granting permission, the petitioner's lease cannot be 
considered valid. 

C. Beyond the Decision of the Director 

Beyond the decision of the director, the record does not contain evidence describing the scope of the 
petitioning entity, its organizational structure, and its financial goals; or evidence showing the size of the 
United States investment, the financial ability of the foreign entity to remunerate the beneficiary and to 
commence doing business in the United States as required by 8 C.P.R. § 214.2(1)(3)(v). For these additional 
reasons, the appeal must be dismissed and the petition denied. 

An application or petition that fails to comply with the technical requirements of the law may be denied by the 
AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See 

Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d 683 
(9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004)(noting that the AAO conducts 
appellate review on a de novo basis). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 
Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


