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DISCUSSION: The Vermont Service Center Director denied the nonimmigrant visa petition and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker (Form I-129), seeking to 
classify the beneficiary as an intracompany transferee pursuant to section 101(a)(15)(L) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101 a)(15)(L). The petitioner, a Florida 
corporation, states that it is a subsidiary of _ The 
petitioner is a travel agency. The beneficiary was previously granted one year in L-1A status in order 
to open a new office. The petitioner now seeks to extend his status so that he may continue his 
employment as Executive Director/President. 

The director denied the petition concluding that the petitioner failed to establish that it will employ 
the beneficiary in a primarily managerial or executive capacity. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 
forwarded the appeal to the AAO. On appeal, counsel asserts that the petitioner 
submitted documentation establishing that the beneficiary was working in an executive capacity. The 
petitioner also provided additional information regarding the financial status of the company and the 
individuals employed by the petitioner. 

I. TheLaw 

To establish eligibility for the L-1 nonimmigrant visa classification, the petitioner must meet the 
criteria outlined in section 101(a)(15)(L) of the Act. Specifically, a qualifying organization must 
have employed the beneficiary in a qualifying managerial or executive capacity, or in a specialized 
knowledge capacity, for one continuous year within three years preceding the beneficiary's 
application for admission into the United States. In addition, the beneficiary must seek to enter the 
United States temporarily to continue rendering his or her services to the same employer or a 
subsidiary or affiliate thereof in a managerial, executive, or specialized knowledge capacity. 

The regulation at 8 C.F.R. § 214.2(1)(3) states that an individual petition filed on Form 1-129 shall be 
accompanied by: 

(i) Evidence that the petitiOner and the organization which employed or will 
employ the alien are qualifying organizations as defined in paragraph 
(1)(1)(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or 
specialized knowledge capacity, including a detailed description of the 
services to be performed. 
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(iii) Evidence that the alien has at least one continuous year of full-time 
employment abroad with a qualifying organization within the three years 
preceding the filing of the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position 
that was managerial, executive or involved specialized knowledge and that the 
alien's prior education, training, and employment qualifies him/her to perform 
the intended services in the United States; however, the work in the United 
States need not be the same work which the alien performed abroad. 

The regulation at 8 C.P.R. § 214.2(1)(14)(ii) also provides that a visa petition, which involved the 
opening of a new office, may be extended by filing a new Form I-129, accompanied by the following: 

(A) Evidence that the United States and foreign entities are still qualifying 
organizations as defined in paragraph (1)(1 )(ii)(G) of this section; 

(B) Evidence that the United States entity has been doing business as defined in 
paragraph (1)(1)(ii)(H) of this section for the previous year; 

(C) A statement of the duties performed by the beneficiary for the previous year 
and the duties the beneficiary will perform under the extended petition; 

(D) A statement describing the staffing of the new operation, including the number 
of employees and types of positions held accompanied by evidence of wages 
paid to employees when the beneficiary will be employed in a managerial or 
executive capacity; and 

(E) Evidence of the financial status of the United States operation. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), defines the term "managerial capacity" 
as an assignment within an organization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or 
component of the organization; 

(ii) supervises and controls the work of other supervisory, professional, or 
managerial employees, or manages an essential function within the 
organization, or a department or subdivision of the organization; 

(iii) if another employee or other employees are directly supervised, has the 
authority to hire and fire or recommend those as well as other personnel 
actions (such as promotion and leave authorization), or if no other employee is 
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directly supervised, functions at a senior level within the organizational 
hierarchy or with respect to the function managed; and 

(iv) exercises discretion over the day-to-day operations of the activity or function 
for which the employee has authority. A first-line supervisor is not considered 
to be acting in a managerial capacity merely by virtue of the supervisor's 
supervisory duties unless the employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), defines the term "executive capacity" as 
an assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major component or function 
of the organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision-making; and 

(iv) receives only general supervision or direction from higher-level executives, the 
board of directors, or stockholders of the organization. 

II. The Issue on Appeal 

The sole issue addressed by the director is whether the petitioner established that it will employ the 
beneficiary in a qualifying managerial or executive capacity under the extended petition. 

A. Facts 

On its Form 1-129, the petitiOner indicated that it operates a travel agency with five current 
employees. In a letter of support, the petitioner described the beneficiary's proposed duties under the 
extended petition as follows: 

He has substantial experience in operations and financial areas. He has experience 
meeting objectives and goals with the management staff. He spends 80% of the time 
determining strategic plans for the Company Investing in internal and external 
benefits; guarantee financial investments; close deals, track use and benefits of the 
working tools provided by the company; develop together with Operations Director 
and Financial Manager programs for Travel Agencies; 15% meeting with employees, 
evaluating the companies and employee's results together with other Directors, 5% 
administrative duties. 

The petitioner provided an organizational chart which identified the beneficiary as President who in 
turn supervises the operations director who in turn supervises the travel agent plain. The beneficiary 
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also supervises the administrative assistant plain who in turn supervises the marketing commercial 
assistant. In addition, the petitioner submitted a staffing services agreement between the petitioner 
and for the position of" ' for the bill rate of $19.23 per 
hour. 

The petitioner also provided copies of its Internal Revenue Service (IRS) Forms 941, Employer's 
Quarterly Federal Tax Return, and state quarterly wage reports for the second and third quarters of 
2011 which indicated three employees, including the beneficiary, the operational director and the 
marketing commercial assistant. The two employees listed on the organizational chart as travel agent 
plain and administrative assistant plain are not reported on the Employer's Quarterly Federal tax 
return submitted with the petition. 

The petitioner also submitted Form 1120, U.S. Corporation Income Tax Return, for 2011 that listed 
compensation of officers as $57,500.00 and salaries and wages as $15,049.00. 

The director issued a request for evidence (RFE) on July 20, 2012, instructing the petitioner to 
provide additional evidence to establish that the beneficiary will be employed in a managerial or 
executive capacity. The director requested additional documentation to establish the duties 
performed by the beneficiary in the past year and the duties he will perform; a job description for 
each position of the company; evidence of the staffing of the petitioner such as name, duty title, job 
description, supervisor and work schedule; and, a floor plan of the office space. 

In response, the petitioner described the beneficiary's duties as follows: 

The Beneficiary is responsible for determining strategic plans for the Company with 
internal and external commission; guarantee financial investments; closing deals, 
tracking use and benefits of the working tools with suppliers; monthly meeting with 
employees; evaluating company's and employee's results; tracking use and benefits 
of the working tools provided by the company. Developing tourism promotion ideas 
based on the information from visitor and industry research and implementing a 
promotional campaign that includes a variety of advertising, public relations, and 
sales promotion activities. Monitoring, evaluating and modifying the tourism and 
marketing plan. Networking with individuals and various organizations to improve 
and enhance the viability of local tourism businesses through diversification, niche 
marketing and regional branding. 

As a President/Executive Director the beneficiary has the skill in communications and 
marketing and possesses a working knowledge of the tourism industry. He has 
relevant experience in advertising, sales, and in financial areas. He has demonstrated 
negotiating skills and he is able to act as a forceful advocate in promoting both the 
County's tourism industry as a whole and the interests of individual entrepreneurs. 
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The beneficiary oversees both the US and Brazil corporation. The Brazil employees 
still report to the beneficiary on a daily basis. He still determines who and when 
employees in the US and Brazil receive raises and bonus. 

The petitioner provided a second organizational chart that is different from the chart provided 
previously. The new organizational chart identified the beneficiary as Executive Director/President 
who in turn supervises the operational director, who in turn supervises the administrative 
manager/accounting who in turn supervises the administrative assistant. The new organizational 
chart no longer has the position of Travel Agent Plain and Marketing Commercial Assistant as listed 
in the organizational chart previously submitted. In addition, the name of the employee who is listed 
in the position of Administrative Assistant was not listed in the previous organizational chart. 

The petitioner provided the names and job duty descriptions for each employee. The petitioner 
indicated that the operational manager would: 

direct and coordinate an organization's financial and budget activities to fund 
operations, maximize operations, maximize investments and increase efficiency, 
negotiate or approve contracts and agreements with suppliers, distributors, state 
agencies, and other organizational entities. Travel to events and locations necessary to 
recruit and promote tourism activities in the area. Promote areas as a destination for 
historical, recreational, tourism and business activities. Expand domestic and 
international tour package; establishing goals and marketing strategies together with 
the President of the Company. Negotiate with Direct business office and financial 
service staffs, including hiring/firing, training, coaching, performance evaluations, 
salary administration and planning. 

The petitioner indicated that the administrative manager/accounting would: "assist the consultants on 
sales; get new client; accounts receivables and payables; bank consolidation; create invoice; bills and 
bank payment slips; verify inputted sales information by the consultants; [and] perform the 
company's system daily backup." 

The petitioner indicated that the administration assistant, a recent hire would "request and send 
documents to suppliers; [provide] customer services; input all sales daily in the company's system; 
answer phone and other related tasks." 

The petitioner also provided a list of the individuals employed by the foreign company and a brief 
job description for each position. 

The petitioner provided copies of its Internal Revenue Service (IRS) Forms 941, Employer's 
Quarterly Federal Tax Return, and state quarterly wage reports for the fourth quarter of 2011 which 
indicated four employees. The employees listed were the beneficiary, the operational director and 
the marketing commercial assistant that was listed in the first organizational chart provided by the 
petitioner but not on the second chart provided in response to the director ' s request for evidence. The 
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that is not listed on either organizational chart submitted by the 

The director denied the petition, concluding that the petitioner failed to establish that it would employ 
the beneficiary in a qualifying managerial or executive capacity under the extended petition. In 
denying the petition, the director observed that the petitioner provided a vague description of the 
beneficiary's duhes that failed to specify what he would be doing on a day-to-day basis within the 
context of the petitioner's staffing arrangement. The director further found a discrepancy in the 
evidence with respect to the petitioner's number of employees and the titles of the employees as the 
petitioner provided two separate organizational charts. 

On appeal, the petitioner asserts that the "organizational chart on the original business plan shows the 
projection for the first and second years. Adjustments have been made due to the dynamic of the 
economy both here in the USA and in Brazil." The petitioner also states that the "managerial 
capacity I have in the company allows me to hire and fire or recommend personnel actions." In 
addition, the petitioner states that "as President of [the petitioner] I have performed qualifying and 
non-qualifying duties as a travel agent." 

On appeal, the petitioner submits an organizational chart entitled ' ' that lists 
the beneficiary as the Director/President who supervises an operations director, an administrative 
assistant plain and a travel agent plain. The second organizational chart is entitled ' 
Second Year" that indicated the beneficiary is the Director/President who supervises the operations 
director and the administrative assistant plain, the travel agent junior, and the travel agent plain. The 
organizational chart for the second year submitted on appeal differs from the previous two charts 
submitted by the petitioner. 

On appeal, the petitioner also provides copies of its IRS Forms 941, Employer's Quarterly Federal 
Tax Return, and state quarterly wage reports for the first and second quarters of 2012 which indicated 
four employees. 

On appeal, the petitioner also stated that between 2011 and 2012, it had increased sales by 448.5%; 
received less support from the foreign company; increased payroll; and raised net income. 

B. Analysis 

Upon review, and for the reasons discussed herein, the petitioner has not established that it will 
employ the beneficiary in a primarily managerial or executive capacity. 

When examining the executive or managerial capacity of the beneficiary, United States Citizenship 
and Immigration Services (USCIS) will look first to the petitioner's description of the job duties. See 
8 C.F.R. § 214.2(1)(3)(ii). The petitioner's description of the job duties must clearly describe the 
duties to be performed by the beneficiary and indicate whether such duties are in either an executive 
or a managerial capacity. !d. 
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The petitiOner, after being given an opportunity to supplement the record with additional details 
regarding the beneficiary's duties, provided a vague position description that provided little insight 
into what the beneficiary does on a day-to-day basis within the context of the petitioner's business. 
The peti~ioner stated that the beneficiary will be "responsible for determining strategic plans for the 
Company with internal and external commission;" "guarantee financial investments;" and "oversees 
both the US and Brazil corporation." While the beneficiary, as the senior employee in the four-person 
company, exercises authority for planning, the petitioner has not established that his day-to-day tasks 
associated with overall planning are primarily managerial in nature. Similarly, the beneficiary's 
responsibilities for "determining strategic plans for the Company" is poorly defined and fail to explain 
what specific tasks he performs. Specifics are clearly an important indication of whether a 
beneficiary's duties are primarily executive or managerial in nature, otherwise meeting the definitions 
would simply be a matter of reiterating the regulations. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 
1103 (E.D.N.Y. 1989), affd, 905 F.2d 41 (2d. Cir.1990). Reciting the beneficiary's vague job 
responsibilities or broadly-cast business objectives is not sufficient; the regulations require a detailed 
description of the beneficiary's job duties. The petitioner has failed to provide sufficient detail or 
explanation of the beneficiary's activities in the course of his daily routine. The actual duties 
themselves will reveal the true nature of the employment. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 
at 1108. 

Furthermore, the job description provided includes several other duties which are non-qualifying. 
For example, the petitioner indicates that the beneficiary is responsible for "developing tourism 
promotion ideas based on the information from visitor and industry research and implementing a 
promotional campaign that includes a variety of advertising, public relations, and sales promotion 
activities;" "monitoring, evaluating and modifying the tourism and marketing plan;" and "networking 
with individuals and various organizations to improve and enhance the viability of local tourism 
businesses through diversification, niche marketing and regional branding." It appears that the 
beneficiary is performing the duties inherent to the marketing, sales and negotiation aspects of its 
business, rather than supervising subordinate employees who perform these duties. An employee 
who "primarily" performs the tasks necessary to produce a product or provide a service is not 
considered to be "primarily" employed in a managerial or executive capacity. See sections 
101(a)( 44)(A) and (B) of the Act (requiring that one "primarily" perform the enumerated managerial 
or executive duties); see also Matter of Church Scientology International, 19 I & N Dec. 593, 604 
(Comm. 1988). 

Furthermore, beyond the required description of the job duties, USCIS reviews the totality of the 
record when examining the claimed managerial or executive capacity of a beneficiary, including the 
petitioner's organizational structure, the duties of the beneficiary's subordinate employees, the 
presence of other employees to relieve the beneficiary from performing operational duties, the nature 
of the petitioner's business, and any other factors that will contribute to a complete understanding of 
a beneficiary's actual duties and role in a business. 

As noted above, the petitioner submitted organizational charts that each provided different job titles 
and names of employees. On appeal , the petitioner states that it is providing the most recent 
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organizational chart that indicates a director, a marketing/commercial assistant, an operations 
director, an administrative assistant plain, a travel agent junior and a travel agent plain. It is not clear 
why the two travel agent positions were not listed previously. It is incumbent upon the petitioner to 
resolve any inconsistencies in the record by independent objective evidence. Any attempt to explain 
or reconcile such inconsistencies will not suffice unless the petitioner submits competent objective 
evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

In addition, there is no evidence that the petitioner employs the travel agent junior that is listed as a 
subcontractor in the organizational chart. The petitioner did not provide any documentation 
evidencing the employment of this subcontractor. Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of 
Soffici, 22 I&N Dec. 158, 165 (Comm' r 1998) (citing Matter of Treasure Craft of California, 14 I&N 
Dec. 190 (Reg. Comm'r 1972)). 

Furthermore, as noted in the tax form 1120, U.S. Corporation Income Tax Return, for 2011, the 
petitioner paid $15,049.00 is salaries and wages for all employees, not including the beneficiary. It is 
not clear how the petitioner employed five full-time employees when it only paid $15,049.00 in 
salaries for the entire year. It is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidence. Any attempt to explain or reconcile such inconsistencies 
will not suffice unless the petitioner submits competent objective evidence pointing to where the 
truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). 

The statutory definition of "managerial capacity" allows for both "personnel managers" and "function 
managers." See sections 101(a)(44)(A)(i) and (ii) of the Act, 8 U.S.C. §§ 1101(a)(44)(A)(i) and (ii). 
Personnel managers are required to primarily supervise and control the work of other supervisory, 
professional, or managerial employees. Contrary to the common understanding of the word 
"manager," the statute plainly states that a "first line supervisor is not considered to be acting in a 
managerial capacity merely by virtue of the supervisor's supervisory duties unless the employees 
supervised are professional." See section 101( a)( 44 )(A)(iv) of the Act; 8 C.F.R. § 
214.2(1)(1)(ii)(B)(2). If a beneficiary directly supervises other employees, the beneficiary must also 
have the authority to hire and fire those employees, or recommend those actions, and take other 
personnel actions. See 8 C.P.R. § 214.2(1)(1)(ii)(B)(3). 

The organizational chart indicated that the beneficiary supervises an operational director who 
supervises other employees. In evaluating whether the beneficiary manages professional employees, 
the AAO must evaluate whether the subordinate positions require a baccalaureate degree as a 
minimum for entry into the field of endeavor. Section 101(a)(32) of the Act, 8 U.S.C. § 1101(a)(32), 
states that "[t]he term profession shall include but not be limited to architects, engineers, lawyers, 
physicians, surgeons, and teachers in elementary or secondary schools, colleges, academies, or 
seminaries." The term "profession" contemplates knowledge or learning, not merely skill, of an 
advanced type in a given field gained by a prolonged course of specialized instruction and study of at 
least baccalaureate level, which is a realistic prerequisite to entry into the particular field of endeavor. 
Matter of Sea , 19 I&N Dec. 817 (Comm'r 1988); Matter of Ling, 13 I&N Dec. 35 (R.C. 1968); 
Matter of Shin, 11 I&N Dec. 686 (D.D. 1966). 
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Therefore, the AAO must focus on the level of education required by the position, rather than the 
degree held by subordinate employee. The possession of a bachelor's degree by a subordinate 
employee does not automatically lead to the conclusion that an employee is employed in a 
professional capacity as that term is defined above. In the instant case, the petitioner has not, in fact, 
established that a bachelor's degree is actually necessary, for example, to perform the marketing and 
admi~istrative work of the operational director and administrative assistants, who are among the 
beneficiary's subordinates. 

The term "function manager" applies generally when a beneficiary does not supervise or control the 
work of a subordinate staff but instead is primarily responsible for managing an "essential function" 
within the organization. See section 10l(a)(44)(A)(ii) of the Act, 8 U.S.C. § 1101(a)(44)(A)(ii). 
The term "essential function" is not defined by statute or regulation. If a petitioner claims that the 
beneficiary is managing an essential function, the petitioner must furnish a position description that 
clearly describes the duties to be performed in managing the essential function, i.e. identify the 
function with specificity, articulate the essential nature of the function, and establish the proportion 
of the beneficiary's daily duties attributed to managing the essential function. See 8 C.F.R. § 
214.2(1)(3)(ii). Here, the petitioner has not submitted evidence establishing these essential elements. 
In addition, the petitioner's description of the beneficiary's daily duties must demonstrate that the 
beneficiary manages the function rather than performs the duties related to the function. The 
petitioner indicated that the beneficiary manages the petitioner's sales function. As discussed above, 
the petitioner has not provided a detailed description of the beneficiary's duties sufficient to establish 
that he performs primarily managerial duties and thus the petitioner has not established that he 
primarily manages an essential function of the business. 

On appeal, counsel for the petitioner states that the "beneficiary is working in an executive capacity." 
The statutory definition of the term "executive capacity" focuses on a person's elevated position 
within a complex organizational hierarchy, including major components or functions of the 
organization, and that person's authority to direct the organization. See section 101(a)(44)(B) of the 
Act, 8 U.S.C. § 1101(a)(44)(B). Under the statute, a beneficiary must have the ability to "direct the 
management" and "establish the goals and policies" of that organization. Inherent to the definition, 
the organization must have a subordinate level of managerial employees for the beneficiary to direct 
and the beneficiary must primarily focus on the broad goals and policies of the organization rather 
than the day-to-day operations of the enterprise. An individual will not be deemed an executive 
under the statute simply because they have an executive title or because they "direct" the enterprise 
as the owner or sole managerial employee. The beneficiary must also exercise "wide latitude in 
discretionary decision making" and receive only "general supervision or direction from higher level 
executives, the board of directors, or stockholders of the organization." !d. 

Beyond the required description of job duties, USCIS reviews the totality of the record when 
examining the claimed managerial or executive capacity of a beneficiary. As discussed, the 
petitioner's overly broad description of the beneficiary's duties indicates that the beneficiary is 
employed at the highest-level in the petitioning company and possesses the required level of authority. 
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However, due to the lack of subordinate supervisory-level staff and the scope and nature of the 
petitioner's operations, the evidence does not establish that the beneficiary is relieved from 
involvement in supervising the day-to-day operations of the petitioner's restaurants, such that he can 
devote his time primarily to qualifying executive responsibilities. 

A company's size alone, without taking into account the reasonable needs of the organization, may 
not be the determining factor in denying a visa to a multinational manager or executive. See section 
101(a)(44)(C) of the Act, 8 U.S.C. § 110l(a)(44)(C). However, it is appropriate for USCIS to 
consider the size of the petitioning company in conjunction with other relevant factors, such as a 
company's small personnel size, the absence of employees who would perform the non-managerial or 
non-executive operations of the company, or a "shell company" that does not conduct business in a 
regular and continuous manner. See, e.g. Family Inc. v. USCIS, 469 F.3d 1313 (9th Cir. 2006); 
Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). In the present matter, the regulations 
provide strict evidentiary requirements for the extension of a "new office" petition and require 
USCIS to examine the organizational structure and staffing levels of the petitioner. See 8 C.F.R. § 
214.2(1)(14)(ii)(D). The regulation at 8 C.F.R. § 214.2(1)(3)(v)(C) allows the "new office" operation 
one year within the date of approval of the petition to support an executive or managerial position. 
There is no provision in USCIS regulations that allows for an extension of this one-year period. If 
the business does not have sufficient staffing after one year to relieve the beneficiary from primarily 
performing operational and administrative tasks, the petitioner is ineligible by regulation for an 
extension. 

The petitioner indicates that it operates a travel agency but it has not established that the employees 
relieve the beneficiary from performing duties related to marketing and advertising the petitioner's 
services, negotiating travel deal with hotels, selling travel packages, and handling day-to-day 
administrative and financial matters. Reading section 101(a)(44) of the Act in its entirety, the 
"reasonable needs" of the petitioner may justify a beneficiary who allocates 51 percent of his duties 
to managerial or executive tasks as opposed to 90 percent, but those needs will not excuse a 
beneficiary who spends the majority of his or her time on non-qualifying duties. The reasonable 
needs of the petitioner will not supersede the requirement that the beneficiary be "primarily" 
employed in a managerial or executive capacity as required by the statute. See Brazil Quality Stones 
v. Chertoff, 531 F.3d 1063, 1070 n.lO (9th Cir. 2008). 

Based on the foregoing discussion, the petitioner has not established that it will employ the 
beneficiary in a qualifying managerial capacity. Accordingly, the appeal will be dismissed. 

III. Conclusion 

The appeal will be dismissed for the above stated reasons. In visa petition proceedings, it is the 
petitioner's burden to establish eligibility for the immigration benefit sought. Section 291 of the Act, 
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8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not 
been met. 

ORDER: The appeal is dismissed. 


