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DISCUSSION: The application to preserve residence for naturalization purposes was denied by the Field 
Office Director, Washington, D.C. The matter is now before the Administrative Appeals Office ( M O )  on 
appeal. The decision will be withdrawn and remanded to the field office director for the issuance of a new 
decision, which shall be certified to the M O  for review. 

The applicant seeks to preserve his residence for naturalization purposes pursuant to section 316(b) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. tj 1427(b), as a lawful permanent resident who is 
employed by an American firm or corporation engaged in whole or in part in the development of foreign trade 
and commerce of the United States, or a subsidiary thereof more than 50 per centum of whose stock is owned 
by an American firm or corporation. 

The field office director determined that the applicant was not eligible for consideration under section 3 16(b) 
of the Act because he failed to demonstrate that he was physically present in the United States for a 
continuous period of at least one year after being lawfully admitted for permanent residence in the United 
States. The field office director also noted that the applicant's assertions pertaining to his absences from the 
United States were inconsistent with his assertions in the N-400, Application for Naturalization, filed on 
December 8. 1999. 

On appeal, the applicant asserts that his description of his absences from the United States was "not 
represented in the right way" and was "wrongly interpreted" by the field office director. The applicant 
submits a clarified list of dates representing his periods of absence from the United States which he claims 
establishes that he was physically presented in the United States for an uninterrupted period of twelve months 
following admission as a permanent resident. 

Section 3 16(b) of the Act provides, in pertinent part that: 

[Albsence from the United States for a continuous period of one year or more during the 
period for which continuous residence is required for admission to citizenship (whether 
preceding or subsequent to the filing of the application for naturalization) shall break the 
continuity of such residence except that in the case of a person who has been physically 
present and residing in the United States after being lawfully admitted for permanent 
residence for an uninterrupted period of at least one year and who thereafter, is . . . 
employed by an American firm or corporation engaged in whole or in part in the development 
of foreign trade and commerce of the United States, or a subsidiary thereof more than 50 per 
centum of whose stock is owned by an American firm or corporation . . . no period of absence 
from the United States shall break the continuity of residence if- 

(1) prior to the beginning of such period of employment (whether such period begins 
before or after his departure from the United States), but prior to the expiration of one 
year of continuous absence from the United States, the person has established to the 
satisfaction of the Attorney General [now Secretary, Homeland Security, 
"Secretary"] that his absence from the United States for such period is . . . to be 
engaged in the development of such foreign trade and commerce or whose residence 



is necessary to the protection of the property rights in such countries in such firm or 
corporation, . . . and 

(2) such person proves to the satisfaction of the Attorney General [Secretary] that his 
absence from the United States for such period has been for such purpose. 

(Emphasis added.) 

The primary issue in the present matter is whether the applicant has established that he was physically present 
in the United States for an uninterrupted period of twelve months following admission as a permanent 
resident. 

The record indicates that the applicant was admitted as a permanent resident in the United States on October 
7, 1994. The current application to preserve residence for naturalization purposes was filed on December 27, 
2006. In support of his application, the applicant submitted a list of absences from the United States in 
response to question 3 in part 3 of the Form N-470. This attachment has four columns. The first column is 
labeled "date of departure" and the second column is labeled "date of return." However, reading left to right. 
it appears that the dates of departure are subsequent to the corresponding dates of return. Consequently, the 
field office director interpreted the dates in the attachment as "transposed," noted that the dates in the 
attachment are inconsistent with averments made in the applicant's previously filed Form N-400, and 
concluded that the applicant failed to establish that he was physically present in the United States for an 
uninterrupted period of twelve months following admission as a permanent resident in 1994. The field office 
director did not indicate whether she reviewed the copy of the applicant's passport, which was also submitted 
with his application. 

On appeal, the applicant asserts that his description of his absences from the United States was misinterpreted 
by the field office director. The applicant submits a clarified list of dates representing his periods of absence 
from the United States which he claims establishes that he was physically present in the United States for an 
uninterrupted period of twelve months following admission as a permanent resident. The clarified list 
indicates that the beneficiary was physically present in the United States from January 29, 1995 until June 12, 
1996, or approximately 16.5 months. 

Upon review, the AAO agrees that the field office director misinterpreted the list of absences from the United 
States submitted by the applicant with the Form N-470. The record also establishes that it is more likely than 
not that the applicant was physically present in the United States for an uninterrupted period of twelve months 
following admission as a permanent resident, i.e., from January 29, 1995 until June 12, 1996. 

While the list of absences from the United States initially submitted by the applicant is admittedly difficult to 
understand, the dates listed therein are neither materially inconsistent with averments made in the applicant's 
1999 Form N-400 nor are they "transposed." Upon reviewing both the applicant's passport records and the 
clarified list of absences submitted on appeal, it is now clear that the list submitted with the Form N-470 is 
correctly read from left to right with the dates of departure corresponding to the dates of return appearing to 
the right and up one row. For example, the applicant's list indicates that he departed the United States on 
January 7, 1995 and returned to the United States on January 29, 1995. He thereafter departed the United 
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States on June 12, 1996 and returned to the United States on April 29, 1997. These absences are consistent 
with both the stamps in the applicant's passport and his prior averments, and indicate that the applicant was 
physically present in the United States for approximate 16.5 months. Accordingly, the field office director's 
decision shall be withdrawn. 

However, upon review, the applicant has not submitted sufficient evidence to establish eligibility for the benefit 
sought. While not addressed by the field office director, the applicant has failed to establish that he is employed 
by an "American firm or corporation" or that this employer is "engaged in whole or in part in the development 
of foreign trade and commerce of the United States." 

For purposes of section 316(b) of the Act, the nationality of a firm or corporation has traditionally been 
determined through tracing the percentage of individual ownership interests in a firm or corporation, and by 
tracing the nationality of the persons having principal ownership interests (more than 50%) in the firm or 
corporation. The legacy Immigration and Naturalization Service Regional Commissioner stated in Matter of 
Warrach, 17 I&N Dec. 285,286-287 (Reg. Comm. 1979) that: 

[Wlhen it is shown that 5 1 percent or more of the stock of the employer corporation is owned 
by a foreign firm, such firm is a "foreign corporation" within the meaning of section 3 16(B). 
The fact that a firm is incorporated under the laws of a state of the United States does not 
necessarily determine that it is an American firm or corporation. The nationality of such firm 
would be determined by the nationality of those persons who own more than 51 percent of 
the stock of that firm. 

See also Matter ofchawathe, ( A A O  January 1 1,2006). 

In this matter, it is claimed in a letter dated December 14, 2006 from the applicant's employer, M. Raina 
Associates, Inc., that the applicant "has been appointed to oversee [plrojects in India and other [clountries in 
Southeast Asia in order to expand [the employer's] business outside [the] United States." As the employer 
does not claim that t d by a subsidiary, it appears that the applicant will continue 
to be employed by while abroad. However, the record fails to identify the 
employer's state or country of incorporation or the names and nationalities of the shareholders of this 
employer. As this is crucial to determining whether the employer is an "American firm of corporation," the 
application may not be approved. 

Furthermore, the employer describes the purpose of the applicant's absence from the United States in the 
December 14, 2006 letter as follows: 

Explore the possibility of obtaining Government and private construction contracts in 
the Republic of India 
Explore the possibility for obtaining contracts related to infrastructure development 
Seek developing [sic] properties to purchase and sell to American investors and 
residents who are interested in owning property in the Republic of India; and 
Negotiate contracts with local construction contractors who will assist and carry out 
the construction projects 



This vague description, however, is not persuasive in establishing that the applicant's employer is engaged in 
whole or in part in the development of foreign trade and commerce of the United States or that the applicant 
will "be engaged in the development of such foreign trade and commerce" during his absence from the United 
States. 

Finally, title 8 C.F.R. 4 316.5(c)(l)(ii)(2) states as follows: 

An applicant who is a lawfully admitted permanent resident of the United States, but who 
voluntarily claims nonresident alien status to qualify for special exemptions from income tax 
liability, or fails to file either federal or state income tax returns because he or she considers 
himself or herself to be a nonresident alien, raises a rebuttable presumption that the applicant 
has relinquished the privileges of permanent resident status in the United States. 

Given the length and frequency of the applicant's absences from the United States, the field office director is 
directed to request and review the applicant's ta th his continuous residency in the 
United States and his purported employment by 

Accordingly, the director is directed to review the record and request the following pertinent additional 
evidence: 

( I )  A copy of -s articles of incorporation; 
(2) Evidence establishing the ownership of t the time the application was 

filed, including copies of all stock certificates; 
(3) Evidence establishing the nationality of the shareholder, or shareholders, of 

Inc. at the time the a ~ ~ l i c a t i o n  was filed: 
I I 

(4) Evidence establishing that s will be engaged in the development of 
foreign trade and commerce of the United States, including 

(a) a list of foreign clients with contact information; 
(b) a specific description of all projects, contracts, and properties whic 

Inc., by and through the applicant, will pursue; 
(c) a descriptio seas venture; 
(d) evidence tha lMmmwm . is authorized to conduct business in India and is 

able to successfully bid on and receive government and infrastructure contracts; and 
(e) copies of all construction and infrastructure contracts, proposals, requests for proposals, 

or requests for bids; 
(5) Copies of the applicant's 2005 and 2006 federal and state tax returns and tax transcripts. 

For this reason, the appeal may not be sustained, and the matter must be remanded to the director for further 
action. 

ORDER: The decision of the director is withdrawn. The matter is remanded to the director for further 
action consistent with the above and the entry of a new decision, which shall be certified to the 
AAO for review. 


