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8 U.S.C. 3 601 (1951). 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the ofice that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that ofice. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. 3 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion, 
with a fee of $585. Please be aware that 8 C.F.R. 103.5(a)(l)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 
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DISCUSSION: The application was denied by the Field Office Director, El Paso, Texas, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

and 
The applicant's parents were married at the time of the applicant's birth. The 

and he served honorably in 
the U.S. armed forces during World War 11. The applicant's mother was born in Mexico and was - 
not a U.S. citizen at the time of the applicant's birth The applicant began to reside in the United 
States in March, 2000. The applicant seeks a certificate of citizenship pursuant to section 201 of the 
Nationality Act of 1940, 8 U.S.C. 9 601, based on the claim that he acquired U.S. citizenship at birth 
through his father. 

The Field Office Director found that the applicant failed to establish that his father was physically 
present in the United States for the requisite period prior to the applicant's birth, as required by 
section 201(i) of the Nationality Act of 1940. See Decision of the Field Ofice Director, dated Sep. 
30, 2009. The application was denied accordingly. Id. On appeal, the applicant claims through 
counsel that the evidence is sufficient to show that his father was physically present in the United 
States during the applicable time periods. See Form I-290B, Notice of Appeal, filed Nov. 2, 2009; 
Brief in Support of Appeal. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The entire record was reviewed and considered in rendering this decision on appeal. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chau v. INS. 247 F.3d 
1026, 1028 n.3 (9th Cir. 2001). . Accordingly, section 
20 1 of the Nationality Act of 1940 is applicable in this case. 

Section 201 (i) of the Nationality Act of 1940, as amended in 1946, stated that the following shall be 
nationals and citizens of the United States at birth: 

A person born outside the United States . . . of parents one of whom is a citizen of the 
United States who has served or shall serve honorably in the armed forces of the 
United States after December 7, 194 1, and before the date of termination of hostilities 
in the present war . . . and who, prior to the birth of such person, has had ten years' 
residence in the United States . . . at least five of which were after attaining the age of 
twelve years, the other being an alien: Provided, That in order to retain such 
citizenship, the child must reside in the United States . . . for a period or periods 
totaling five years between the ages of thirteen and twenty-one years . . . . 

The applicant must therefore establish that his father was physically present in the United States for 
ten years before his birth on May 28, 1951, that at least five of these years were after his father's 
twelfth birthday on November 29, 1936, and that the applicant satisfies the retention requirements. 
See id. 
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The record contains the following evidence relating to the applicant's father's physical presence in 

family on April 8, 1930. 

According to U.S. military documentation in the record, i n  
Chihuahua, Mexico. See US. Army Separation Qualifzcation Record. Military records also indicate 

was employed as a truck driver in El Paso, Texas, for three months in 1943, and that 
e U.S. Army from April 25, 1944, until his honorable discharge on May 22, 1946. Id.; 

see also Enlisted 
cousin states that 
and Buttonwillo 

that the applicant's father worked for the former ASARCO refinery in El Paso, Texas, there is no 
documentation in the record to support this claim. 

Here, the preponderance of the evidence shows that the applicant's father was born in the United 

to 1946. See US. Army Separation Qualification Record; Enlisted Record and Report of Separation 
Honorable Discharge. However, the evidence in the record is insufficient to show that the 
applicant's father resided in the United States for ten years before the applicant's birth in 1951, and 
that five of these years were after his twelfth birthday in 1936. 

Specifically, althoug stayed with her family to work in 
the fields "around 1 ies where the family resided, see 

this letter is insufficiently detailed to corroborate - 
residence during the requisite period, cfi Vera- Villegas v. INS, 330 F.3d 1222, 1235 (9th Cir. 2003) 
(holding that the applicant -met his burden of proving physical presence despite lack of 
contemporaneous documentation where he presented detailed testimony, three witnesses, and 
numerous affidavits); Lopez Alvarado v. Ashcroft, 381 F.3d 847,854 (9th Cir. 2004) (finding that the 
applicants substantiated their physical presence in the United States through testimony by multiple 
employers, and letters from landlords, fiends, family, and church members). Additionally, 
counsel's claim that Mr. Ruiz was employed by the former ASARCO refinery in El Paso, Texas, is 
not supported by evidence. See Matter of Obaigbena, 19 I&N Dec. 533, 534 n.2 (BIA 1988) (noting 
that statements or assertions by counsel are not evidence); see also Matter of SofJici, 22 I&N Dec. 
158, 165 (Comrnr. 1998) ("Simply going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings."). 
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Finally, the AAO notes that even if the applicant's father could satis@ the applicable residency 
requirements, the applicant has not presented any evidence that he meets the retention requirements 
set forth in section 20 1 (i) of the Nationality Act of 1940. 

The applicant bears the burden of proof to establish the claimed citizenship by a preponderance of 
the evidence. Section 341 of the Immigration and Nationality Act, 8 U.S.C. $ 1452; 8 C.F.R. 
$ 341.2(c). The applicant has failed to establish by a preponderance of the evidence that his father 
was physically present in the United States for the requisite period and that the applicant retained the 
claimed citizenship. Accordingly, the applicant is not eligible for citizenship under section 201 (i) of 
the Nationality Act of 1940, and the appeal' will be dismissed. 

ORDER: The appeal is dismissed. 


