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DISCUSSION: The application was denied by the Field Office Director, Harlingen, Texas, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained. 

The record reflects that the applicant was born on July 11, 1989 in Mexico. The applicant's 
~a ren t s  are Thev were married in - 
1994. The applicant's father was born in Texas on February 8, 1965. The applicant seeks a 
certificate of citizenship claiming that he acquired U.S. citizenship at birth through his father. 

The field office director denied the applicant's citizenship claim upon finding that he had failed 
to establish that his father had agreed in writing to provide for his financial support as is 
required by section 309(a) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1409 
(1989). 

On appeal, the applicant submits an Affidavit executed by his father stating, in part, that he 
"lived in common law marriage to since 1985." See Affidavit of 

. The Affidavit further states that the applicant's parents had three children, in 
1987, 1988 and 1989. Id. The Affidavit also states that the applicant's father brought the 
applicant to thc United States in 2001 and has been providing for h h  since. Id. 

The applicable law for transmitting citizenship to a child born abroad when one parent is a U.S. 
citizen is the statute that was in effect at the time of the child's birth. See Chr~il v. Immigration 
and Nat~rrc~lization Service, 247 F.3d 1026, 1028 n.3 (9Ih Cir. 2001) (internal citation omitted). 
The applicant in the present matter was born in 1989. 

Because the applicant was born prior to his parents' marriage in 1994, the field office 
director considered his case under the provisions set forth in section 309 of the ~ c t , '  which 
states, in relevant part: 

(a) The provisions of paragraphs (c), (d), (e), and (g) of section 301 . . . shall 
apply as of the date of birth to a person born out of wedlock if- 

(1) a blood relationship between the person and the father is established by 
clear and convincing evidence, 
(2) the father had the nationality of the United States at the time of the 
person's birth, 
(3) the father (unless deceased) has agreed in writing to provide financial 
support for the person until the person reaches the age of 18 years, and 

I Prior to Nove~~iher 14, 1986, former section 309 of the Act required that a father's paternity be 
established hy legitimation while the child was under 21. Amendments made to thc Act in 1986 
included a new scction 309(a) applicahle to persons who had not attained 18 years of age as of the 
Novemhcr 14, 1986 date of the enactment of the Immigration and Nationality Act Amendments of 1986, 
Puh. L. No. 99-653, 100 Stat. 3655 (INAA). The amendments further provided, however, that former 
section 309(a) applied to any individual with respect to whom paternity had hccn cstahlished hy 
legitimation prior lo Novcmhcr 14, 1986. See section 13 of the INAA, supra. See also scction 8(r) ( 1 s  the 
lrnmigration Tcchnicel Corrections Act of IgXX, Pub. L. No. 100-525, 102 Stat. 2609. 



(4) while the person is under the age of 18 years- 
(A) the person is legitimated under the law of the person's residence 
or domicile, 
(B) the father acknowledges paternity of the person in writing under 
oath, or 
(C) the paternity of the person is established by adjudication of a 
competent court. 

Section 301(g) of the Act, 8 U.S.C. (i 1401, as amcndcd,' in turn provides, in relevant part, that 
the following shall be nationals and citizens of the United States at birth: 

[A] person born outside the geographical limits of the United States and its outlying 
possessions of parents one of whom is an alien, and the other a citizen of the United 
States who, prior to the birth of such person, was physically present in the United 
States or its outlying possessions for a period or periods totaling not less than five 
years, at least two of which were after attaining the age of fourteen years . . . . 

The applicant was therefore required to establish his eligibility under section 309(a) of the Act 
and, if upon doing so, that his father was physically present in the United States for five years 
prior to his birth in 1989, two of which werc after 1979 (the applicant's father's fourteenth 
birthday). 

The record contains, in relevant part, the applicant's father's birth certificate, the applicant's 
parents' certificate, the applicant's birth certificate, affidavits executed by the applicant's hther 
and mother, and evidence of the applicant's father's physical presence in the United States prior 
to 1989. The record does not contain evidence that the applicant's father agreed in writing to 
financially provide for the applicant until he reached the age of 18 as is required by section 
309(a)(3) of the Act. 

Notably, the applicant's fither states in the affidavit submitted with the appeal that had been in a 
common law marriage with the applicant's mother since 1985. The applicant's parents were 
married in Texas in 1994. The applicant was born in 1989, and his siblings in 1987 and 1988. 
Under the law in Texas, a common-law marriage is formed when (1) the parties mutually agree 
to become husband and wife, (2) the parties proceed to cohabit as husband and wife pursuant to 
that agreement, and (3) the parties hold each other out to the public as husband and wife. See 
Mutter o f C ,  1 I.&N. Dec. 301, 302 (BIA 1942); see ulro Mutter ofGurciu, 16 I.&N. 623 (BIA 
1978) (citing Tcxas Family Code, Section 1.91 and holding further that the agreement of the 
parties to be married may be inferred from their cohabitation and representation to others). The 
AAO finds that the applicant's parents entered into a common-law marriage in Texas prior to the 
applicant's birth. As such, the applicant's parents were married when the applicant was horn and 
section 301(g) of the Act, and not 309(a), applies to his case. 

As noted above, the record contains cvidence of the applicant's father's physical presence in the 
United States since 1982. The evidence includes, in relevant part, school records, rental 

Scc~ion 301(g) of thc Act was amended by the Act of November 14, 1986, Pub. L. 9Y-h53, 100 Stat. 
3655. 
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receipts, tax records, a deed, and the affidavits of the applicant's father and mother. The record 
establishes, by a preponderance of the evidence, that the applicant's father was physically 
present in the United States for five years prior to 1984, all of which were after 1979 (when he 
turned 14 years old). 

The burden in these proceedings is on the applicant to establish eligibility for U.S. citizenship by 
a preponderance of the evidence. Section 341 of the Act, 8 U.S.C. 5 1452; 8 CFR 5 341.2. The 
applicant in this case has met his burden of proof. The appeal will therefore be sustained. The 
matter will be returned to the Harlingen Field Office for issuance of a certificate of citizenship. 

ORDER: The appeal is sustained. The matter is returned to the Harlingen Field Office for 
issuance of a certificate of citizenship 


