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DISCUSSION: The application was denied by the Field Office Director, San Francisco,
California. The matter is now before the Administrative Appeals Office (AAO) on appeal. The
appeal will be dismissed.

The record reflects that the a licant was born on December 12, 1978 in Jerusalem. The
applicant's parents are The applicant's parents were
married on August 13, 1977. The applicant's father became a U.S. citizen upon his
naturalization on February 9, 1987, when the applicant was eight years old. The applicant's
mother acquired U.S. citizenship at birth. The applicant was admitted to the United States as a
lawful permanent resident on March 19, 1979, when he was three months old. The applicant
presently seeks a certificate of citizenship pursuant to former section 321 of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1432 (repealed).

The field office director determined that the applicant could not derive U.S. citizenship under
section 301 of the Act, 8 U.S.C. § 1401 (1979), because his mother had lost her U.S. citizenship
for failure to fulfill the applicable retention requirements and did not regain it until 1997. Thus,
the applicant could not establish that he was born to U.S. citizen parents. Additionally, the
director found that the applicant did not derive U.S. citizenship upon his father's naturalization
because he was not residing in the United States "at the time of the naturalization of the parent."
See Former section 321(a)(5) of the Act.

On appeal, the applicant, through counsel, maintains that be was denied due process when he
was not allowed to respond to a Notice of Intent to Deny issued by the director on October 3,
2011. See Appeal Brief. Counsel further claims that the applicant was residing in the United
States in 1986 when his father naturalized. Id.

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical
events givmg rise to eligibility occurred." Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th
2005). Former section 321 of the Act is therefore applicable in this case. See Matter ofRodriguez-
Tejedor, 23 I&N Dec. 153 (BIA 2001) (holding that the Child Citizenship Act of 2000, Pub. L
No. 106-395, 114 Stat. 1631 (Oct. 30, 2000), which repealed former section 321 of the Act,
applies only to persons who were not yet 18 years old as of February 27, 2001).

Former section 321 of the Act, stated, in pertinent part, that:

(a) A child born outside of the United States of alien parents, or of an alien parent
and a citizen parent who has subsequently lost citizenship of the United States,
becomes a citizen of the United States upon fulfillment of the following conditions:

(1) The naturalization of both parents; or

(2) The naturalization of the surviving parent if one of the parents is
deceased; or
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(3) The naturalization of the parent having legal custody of the child
when there has been a legal separation of the parents or the
naturalization of the mother if the child was born out of wedlock and
the paternity of the child has not been established by legitimation;
and if-

(4) Such naturalization takes place while said child is under the age
of 18 years; and

(5) Such child is residing in the United States pursuant to a lawful
admission for permanent residence at the time of the naturalization of
the parent last naturalized under clause (1) of this subsection, or the
parent naturalized under clause (2) or (3) of this subsection, or thereafter
begins to reside permanently in the United States while under the age of
18 years.

The record indicates that the applicant obtained lawful permanent residency in 1979 and that his
father naturalized in 1987. The applicant's eighteenth birthday was in 1996. However, the
applicant did not derive U.S. citizenship under former section 321(a)(1) of the Act, which
requires the naturalization of both parents. The applicant's mother acquired U.S. citizenship at
birth and not through naturalization. The record also does not indicate that the applicant's
mother was deceased prior to the applicant's eighteenth birthday and he is consequently
ineligible to derive U.S. citizenship from his father alone under former section 321(a)(2) of the
Act. The applicant is also ineligible to derive citizenship through his father under former section
321(a)(3) of the Act because his parents were married, and not "legally separated."1
Consequently, the applicant did not derive citizenship upon his father's naturalization under
former section 321(a) of the Act.

On appeal, counsel maintains that the applicant was denied due process when he was not allowed
to respond to the Notice of Intent to Deny. See Appeal Brief. The AAO exercises appellate
jurisdiction over the matters described at 8 C.F.R. § 103.1(f)(3)(iii) (as in effect on February 28,
2003). Due process claims are not within the matters described in 8 C.F.R. § 103.1(f)(3)(iii). In
any event, the applicant has not shown that the director's actions resulted in "substantial
prejudice" to him. See De Zavala v. Ashcroft, 385 F.3d 879, 883 (5th Cir. 2004) (requiring "an
initial showing of substantial prejudice" to prevail on a due process challenge). A review of the
record and the adverse decision indicates that the director properly applied the statute and
regulations to the applicant's case. The applicant had a further opportunity to supplement the
record on appeal to the AAO. As previously discussed, the applicant's residence in the United
States, however, is only one of many requirements of former section 321(a) of the Act. The

The term legal separation means "either a limited or absolute divorce obtained through judicial
proceedings." Afeta v. Gonzales, 467 F.3d 402, 406 (4th Cir. 2006) (affirming the Board of Immigration
Appeals' construction of the term legal separation as set forth in Matter ofH, 3 I&N Dec. 742, 744 (BIA
1949)) (internal quotation marks omitted). A married couple, even when living apart with no plans of
reconciliation, is not legally separated. Matter ofMowrer, 17 I&N Dec. 613, 615 (BIA 1981).
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applicant cannot fulfill the other requirements of former section 321(a) of the Act and therefore
could not derive U.S. citizenship upon his father's naturalization. Thus, the applicant cannot
demonstrate "substantial prejudice" to him and his due process claim is without merit.

With respect to the applicant's citizenship claim under former section 301 of the Act, the AAO
notes that the record indicates that the applicant's mother was not physically present in the
United States until after the applicant's birth. Thus, the applicant cannot establish that he
acquired U.S. citizenship at birth through his mother.2

"There must be strict compliance with all the congressionally imposed prerequisites to the
acquisition of citizenship." Fedorenko v United States, 449 U.S. 490, 506 (1981). The burden of
proof in citizenship cases is on the claimant to establish the claimed citizenship by a
preponderance of the evidence. See Section 341 of the Act, 8 U.S.C. § 1452; 8 CFR § 341.2.
The applicant has not met his burden of proof, and his appeal will be dismissed.

ORDER: The appeal is dismissed.

2 Former section 301(g) of the Act, as in effect in 1979, stated, in pertinent part, that the following shall
be nationals and citizens of the United States at birth:

[A] person born outside the geographical limits of the United States and its outlying
possessions of parents one of whom is an alien, and the other a citizen of the United
States who, prior to the birth of such person, was physically present in the United States
or its outlying possessions for a period or periods totaling not less than ten years, at least
five of which were after attaining the age of fourteen years


