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DISCUSSION: ' The waiver application was denied by the District Director, Atlanta, G~orgia, and is now
, before the Administrative Appeals Office (AAO) on appeaL The appeal will be dismissed.

, 'The applicant is a native and 'citizen ofIndia who was found to be inadmissible to the United States under section
212(a)(l )(A)(i) of th~ Immigration and Nationality Act (the Act), 8 U.S.c. § 1182(a)(1 )(A)(i), asan alien who is
de~ermihedto have a communicable disease of public health significance. The applicant's medical examination
shows he tested positive for the human immune deficiency virus (IDV). The applicallt is the beneficiary of an
approved immigrant petition for an alien worker (form 1-140). The applicant seeks a waiver of the bar of
admission provided under section 212(g) ofthe Act, 8 U,S',c. § 1182(g), in ~rder to reside in the United States.

, "

The district director concluded that the applicant did not qualify for a waiver under section 212(g) of the Act
and denied the Application for Waiver, of Grounds,ofExclildability accordingly. Decision of the District
Director, dated November 14,2006.

On app~al, the applicant asserts that his employer is willing to continue his employment, that his health care
needs have been addressed, that his family has become acculturated to the United States and that there would
be possible repercussions if his family were to be removed as he and his wife are members of a religious
minority in the area to which they would relocate. ' Form 1-290B, Notice ofAppeal to the Administrative

Appeals Office (AAO), dated December 8, 2006.

Section 212(a)(l )(A)(i) of the Act provides that any alien who is determined (in accordance with regulations
prescribed by the Secretary of Health and Human Services) to have a communicable disease of public health
significance, is inadmissible. '

The human immunodeficiency vi,f4s has 'been determined ,by the U.S. Public Health. Service to be a
. communicable disease of public health significance. 42 c.P.R. § 34.2(b)(4} However, aliens infected with 'HI\T

may have such inadmissibility waived upon meeting certain conditions.

Section 212(g)(1) of the Act provides" in part, that the Attorney General may waive such inadmissibility in the
case of an individual alien who:

(A) is a spouse or the unmarried son or daughter, orthe minor unmarried lawfully adopted child;- '
of a United States citizen, or of an,alien lawfully admitted for permanent residence, or of an alien
who has been issued an immigrant visa,

(B) has a son or daughter who is a United States citizen or an alien lawfully admitted for
peimanent'residence, or analienwho has been issued an immigrant vIsa; or

(C) qualifies fot classification under clause (iii) or (iv) of section U54(a)(l )(A) of this title or
classification under clause (ii) or (iii) of section 1154(a)(l )(B) of this title; ,,'

in accordance with such terins, conditions, and controls; if any, including thegivihg of bond, as
the, Attorney General, in the discretion of the Attorney General after consultation with the
Secretary of Health and Human services, may by regulation prescribe. '
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An applicant who meets this statUtory requirement must also demonstra~e that the following three conditions will
be met if a waiver is granted:

(l) The ~<illger' to the public health of the United States created by the alien's admission is,
minimal; and

(2) The possibility of the spread ofthe infection created by the applicant's admis~iori i~ minimal;
arid

(3) There will be no cost incurred by any government agency without prior consent of that
agency.

On his wai~er app.\ication! the applicant does not indicate that he is the spouse, child or parent of a U.S citizen
or lawful permanent resident (LPR). A review of the documentation in the record also fails to establish the
existence of a qualifYing relat!onship with a U.S. citizen 'or ~PR. Neither is the applicant qualified for
classification under section 204(a)(l)(A) or (B) of the Act. The approved Form 1-140 filed byhis employer

, was granted under section 203(b)(3)(A)(i) of the Act. Accordingly, the applicant has neither the qualitring
, relationship nor the c1assificati6nrequired to seek a waiver ofinadmissibility. The appeal will be dismissed.,

. . . .

,In reviewing the record, the AAOfinds that the applicant in the present' case su'bmitted the Form 1-690, '
Application for Waiver of Grounds of Excludability; which is used'to apply for waivers in cas~s involving the
adjustment of special agricultural workers and legalized aliens under sections 210 and 245A of the Act
respectively. The appropriate form for seeking a waiver of i~admissibility in the present c~se is the Form 1
~b I, Application fQr Waiver of Grounds ofInadmis~ibility.' The AAO also finds that while the applicant and
his wife each submitted a Form J-290B to Citizenship and Immigration Services, the record indicates the,
'filing of only one fee, which was assigned to the present case. In the absence of a'fee, the AAO will not
,consider the appeal filed by the applicant's spouse; However: it notes that the applicant's spouse, like the

, applicant, also lacks the qualifying relationship or classification to apply for a waiver of inadrpissibility under
, section 212(g) of the Act.

In procee~iings for an application for waiver of grounds of in'ad~issibilityunder section212(a)(lXA)(i)of the
Act, the burden of proving eligibility remains entirely with the applicant. See Bection291 o(the Act, 8 U.S.C.
§ 1361. Here,·the applicant has not met that burden. Accordingly, the appeal will be, dismissed.

ORDER: The appeal is dismi~sed.
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