
U.S. Department of Homeland Sffurity 
20 Mass Avenuc. N W . Krn A3042 

gut:.. . rdm b Wash~ngton. DC 20529 

p m  dearly unwamplal 
j - ~ ~ r m d m  U.S. and Citizenship Immigration 

Services 

FILE: Date: JAN 2 1) 2MfS 

IN RE: 

11 
APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 21 2(i) of the 

Immigration and Nationality Act (MA), 8 U.S.C. 1 182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: , 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

/ 
Robert P. Wiemann, Director 
Administrative Appeals Offtce 



DISCUSSION: The waiver application was denied by the District Director, Los Angeles. The matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. 

The record reflects that the applicant is a 31-year-old native and citizen of Mexico who was found 
inadmissible to the United States pursuant to section 212(a)(6)(C)(i) of the Immigration and Nat~onality Act 
(INA, thc Act), 8 U.S.C. 5 1182(a)(6)(C)(i). The record reflects that the applicant is the spouse of a 
U.S. citizen and mother of four U S. citizen children. She seeks a waiver of inadmiss~bility in order to remain 
In the United States w ~ t h  her family and adjust status to that of a lawful permanent resident under INA Ij 245, 
8 U S C. 5 1255, as the beneficiary of an approved immediate relative petition filed on hcr behalf by her U S 
citizen husband 

The,district director found that the applicant failed to establish extreme hardship to her U.S. citizen spouse 
and denied the application accordingly. 

On appeal, counsel contends that the applicant's husband would suffer extreme hardship if she were refused 
admission to the United States, and submits additional documentation. The cntire record was reviewed and 
considered in rendering a decision on the appeal. 

Section 2 12(a)(6)(C)(i) of the Act provides: 

I n  i e n e r a l . - ~ n ~  alien who, by fraud or willfully misrepresenting a material fact, 
seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 

i 

8 U.S.C. $ 1 1  82(a)(6)(C)(i). The district director based the finding of inadmissibility under this section on the 
applicant's January. 1996 fraudulent attempt to enter the United States as a U.S. citizen. for which she was 
ordered excluded and deportcd on February 15, 1996. Drcisior~ of rhr District Direclor (October 7. 2003) at 
2. The applicant does not contest the district director's determination of inadmissibility. The question on 
appeal is whether the applicant qualifies for a waiver. Section 2 12(i) provides, in pertinent part: 

(i) ( 1 )  The Attorney General [now Secretary of Homeland Security] may, in the 
discretion of the Attorney General [now Secretary of Homeland Security], waive 
the,application of clause (i) of subsection (a)(6)(C) in the case of an immigrant 
who is the spouse, son, or daughter of a United States citizen or of an alien 
lawfillly admitted for permanent residence, if it is established to the satisfaction 
of the [Secretary] that the refusal of admissiorl to the  United States of such , 

immigrant alien would result in extreme hardship to the citizen or lawfully 
permanent resident spouse or parent of such an alien . . ." 

8 U.S.C. §.1182(i)(l). A section 212(i) waiver is therefore dependent upon a showing that the bar to 
admission imposes an extrcme hardship on the U.S. citizen or lawfully residerit spouse or parent of thc 
applicant. Hardship to the alien herself is not a permissible consideration under the statute. 

The concept of extreme hardship to a qualifying relative"% not . . . fixed and inflexible," and whether 
estreme hardship has been established is determined based on an examination of the facts of each individual 



treated bv their local school district's Office of S~ec ia l  Education and intervention programs. See Applicant's 
Exh. K-0, inclusive (including. inter alia. Garden Grove Universal School District Office of Special 
Education reports). i s  deeply concerned that his children would not receive the intense 
intervention and theraw that thev receive in the United States as students in the public schools. He is . . 
concerned that such services would have to be purchased in Mexico, and an expense he would be unable to 
afford. Counsel indicates that country conditions in Mexico are "very depressing and opportunity for jobs, 
minimal health care and basic education are limited." Applicant's Brref in Szcpport ofAppeal, at 4.  There is 
no documentation of country conditions on the record. , 

Courts considering the impact of financial detriment on a finding of extreme hardship have repeatedly held 
that, while it must be considered in the overall determination, "[e]conomic disadvantage alone does not 
constitute "extreme hardship." Rumirez-Durazo v. INS, 794 F.2d 491, 497 (9th Cir. 1986) (holding that 
"lower standard of living in Mexico and the difficulties of readjustment to that culture and environment . . . 
simply are not sufficient."); Shooshtary v. INS, 39 F.3d 1049 (9th Cir. 1994) (stating, "the extreme hardship 
requirement . . . was not enacted to insure that the family members of excludable aliens fulfill their dreams or 
continue in the lives which they currently enjoy. The uprooting of family, the separation from friends, and 

I 
other normal processes of readjustment to one's home country aftcr having spent a number of years in the 
United States are not considered extreme, but represent the type of inconvenience and hardship oxpericnced 
by the families of most aliens in the respondent's circumstances."); Mutter of Shcrughnessy. 12 I&N Dec. 8 10 
(BIA 1968) (holding that separation of family members and financial difficulties alone do not establish 

; extreme hardship); INS v. Jong Ha W a w ,  450-U.S. 139 (1981) (upholding EIA finding that economic 
dctrirnent alone is insufficicnt to establish extreme hardship). 

However, particularly in the Ninth Circuit, courts havc recognized that, in certain cases, econoniic impact 
combined with related personal and emotional hardships may cause the hardship to rise to the level of 
extreme. "Included among these are the personal hardships which flow naturally from an economic hss  
decreascd hcalth care, educational opportunities, and general material welfare." Mejia-Carrillo V .  INS. 
656 F.2d 520, 522 (9th cir. 198 I) (citations omitted); see also ,Suntariu-Figueroa v. INS! 644 F.2d 1354. 1358 
(9th cir. 1981 ) ("Economic loss often accompanies deportation. Even a significant reduclion in standard of 
living is not, by itsclf, a basis for relief. . . . But deportation may also result in the loss of all that niakes life 
possible. When an alien would be deprived of the means to survive, or condemned to exist in life-threatening 
squalor. the "economic" character of the hardship makes it no'less severe.") 

'The hardship presented in this case is in large part economic. The applicant and her husband are responsible 
for the care of four children. As relatively uneducated individuals, and, in the applicant's case, unskilled, the 
couple's pros ects for adequate employment in Mexico are somewhat dim. If hc remained in the United 
States, P would face trying to subsist alone in a household with four young children with 
significant disabilities on below-poverty wages without the household assistance and child care the applicant 
currently provides. It would be extremely difficult for him to mitigate the effects of separation by visiting the 
applicant. due to the cost in relation to his income and family size. In 
conditions of the couple's children would most likely suffer, and it is probable that end the 
applicant would be unable to adequately providc for their care. Although - 
meclia~iic, cven thesc skills bring wages below the poverty line for his farnily size in the United States. In 
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treated by their local school district's Office of S~ec ia l  Education and intervention programs. See Applicant's 
Exh. K-0, inclusive (including. infer alia, Garden Grove Universal School District Office of Special 
Education reports). i s  deeply concerned that his children would not receive the intense 
intervention and therapy that they receive in the United States as students in the public schools. He is . - 
concerned that such services would have to be purchased in Mexico, and an expense he would be unable to 
afford. Counsel indicates that country conditions in Mexico are ,"very depressing and opportunity for jobs, 
minimal health care and basic education are limited." Applicant 's Brief in Support of Appeal. at 4. There is 
no documeiitation of country conditions on the record. 

" Courts considering the impact of financial detriment on a finding of extreme hardship have repeatedly held 
that, while it must be considered in the overall determination, "[e]conomic disadvantage alone does not 

a constitute "extreme hardship." Ramirez-Durmo v. IN.7, 794 F.2d 491, 497 (9th Cir. 1986) (holding that 
"lower standard of living in Mexico and the difficulties of readjustment to that'culture and environment . . .' 

' simply are not sufficient."); Shooshtary V. INS, 39 F.3d 1049 (9th Cir. 1994) (stating, "the extreme hardship 
requirement. . . was not enacted to insure that the family members of excludable aliens fulfill their dreams or 
continue in the lives which 'they currently enjoy. The uprooting of family, the separation from friends, and 

: other normal processes of readjustment to one's home country after having spent a number of years in the 
I 

. United States are not considered extreme, but represent the type of inconvenience and hardship experienced 
by the families of most aliens in the respondent's circumstances."): Mutter of Shaughnis.~,~. 12 I&N Dec. 8 10 
(BIA 1968) (holding that separation of family members and financial difficulties alone do not establish 
extreme hardship); INS v. Jong Ha Wang, 450 U . S .  139 (1981) (upholding BIA finding that cconomic 
detriment alone is insufficient to establish extreme hardship). 

However, particularly in the Ninth Circuit, courts have recognized that, in certain cases, economic impact 
I' ' combined with related personal and emotional hardships may cause the hardship to rise to the level of 

extreme. "lncluded among these are the personal hardships which flow naturally from an economic loss 
decreased health care, educational opportunities, and general material welfare." Mejia-Cnrrillo v. INS. 
656 F.2d 520, 522 (9th cir. 198 I) (citations omitted); see also Sut~!ana-Figueroa v. INS. 644 F.2d 1354, 1358 
(9th cir. 1981) ("Economic loss often accompanies deportation. Even a significant redirction in standard of 
living is not, by itself, a basis for relief. . . . But deportation may also result in the loss of all that makes life 
possible. When an alien would be deprived of the means to survive, or condemned to exist in life-threatening 
squalor. the "econo~nic" character of the hardship makes it no'less severe.") ., 

The hardship presented in this case is in large part economic. The applicant and her husband are responsible 
for the care of four children. As relatively uneducated individuals, and, in the applicant's case, unskilled, the . . 
couple's pros ects for adequate employment in Mexico are somewhat dim. If he remained in the United 
States, D would face trying to subsist alone in a household with four young children with 
significant disabilities on below-poverty wages without the household assistance and child care the applicant 
currently provides. It would be extremely difficult for him to mitigate the effects of separation by visiting the 
applicant. due to the cost in relation to his income and family size. In Mexico, the si nificant health 
conditions of thc couple's children would most likely suffer, and it is probable that and the 
applicant would be unable to adequately provide for their care. Although E is skilled a s  a 
mechanic. cven these skills bring wages below the poverty line for his family size in the United States. In  



Page 5 

Mexico, where wages are generally lower, he and his family could be reduced 
by their large family size and the children's disabilities. The hardship would face is 

substantially greater than that which was found insufficierlt in Rarnirez-Durazo, slpra. The hardship in that 
case, which involved suspension of deportation under foriner INA § 244, 8 U.S.C. 5 1254. rather than a 
waiver of inadmissibility, involved a family of five, only one of whom, the youngest child, was a U.S. citizen. 
The Ninth Circuit noted in that case that the RIA had properly significantly discounted the hardship that 
family would face if removed, due to their illegal presence in the United States, their accumulation of equities 
in the United States as a result of and during their illegal presence, and the relative case of transition back into 
their home country, where they had an abundance of family ties. h a s  no family ties remaining 
in Mexico. The applicant's father is in Mexico, but apparently in poor health. has significant 
family ties in the United States, . citizen children, 
brothers. Although it is not clear whethe father and brother and the siblings of thc applicant 
are U.S. citizeni or lawful appear they live i" the United States and are not 
available in Mexico to potentially a s s i s t o  adjust to life in a country he has not lived in silice 
the age of 13 and to help reduce the substantial burden of caring for four disabled children, unlike the 
applicants in Harnircz-D~lruzo, supru. Also unlike the situation in Rumirez-Duruzo, the family in the instant 

. case includes five U.S. citizens with equities established years prior to the applicant's 1996 deportation and 
2003 notification that she required a waiver of inadmissibility and denial of such waiver. License und 
Cerrr/icare of Murriage (July.22, 1 991 ); Cer~ified Ab~lracl of ~ i r l h  for 
1993); Certijied Absfrac~ o f ~ i r t h  for- arch 13, 1992); 

~ o v e m b e r  20, 1994). See Carnalla-Nunoz v. INS, 627 F.2d 1 004 (9Ih Cir. 1 980): hfulrer of Tijun~, 
22 I&N Dec. 408 (BIA 1998) (after-acauired eauities are entitled to less discretionary weight). A discounting 
of the hardship would 'face in kither the United States or Mexico if his wife were refused 

The AAO therefore finds that the evidence of hardship, considered in 
factors, cited above, supports a finding that 

The AAO also finds that the applicant merits a waiver of inadmissibility as a matter of discretion. 

In discretionary matters, the alien bears the burden of proving that positive factors are not outweighed by 
adverse factors. See Mutter of T-S-Y-, 7 I&N Dec. 582 (BIA 1957). The adverse factor in the present case is , 

the fraud for which the applicant seeks a waiver. The favorable and mitigating factors in the present case are 
the extreme hardship to the applicant's husband if she were refused admission, her otherwise clean 
background, and the significant disabilities of the applicant's children. 

The AAO finds that. although the immigration violation committed by the applicant was serious and cannot 
be condoned, when taken together, the favorable factors in the present case outweigh the adverse factors. such 
that a favorable exercise of discretion is warranted. Accordingly, the appeal will be sustained. 

ORDER: The appeal is sustained. 


