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DISCUSSION: The waiver application was denied by the Officer in Charge, Frankfurt (OIC), and is now 
before the Administrative Appeals Office (AAO), on appeal. The appeal will be dismissed. 

The applicant is a thirty-three-year-old native and citizen of Switzerland who was found to be inadmissible to the 
United States under section 212(a)(2)(A)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 
1182(a)(2)(A)(i)(II), for having been convicted of a crime relating to a controlled substance (as defined in 
section 102 of the Controlled Substances Aci (21 U.S.C. 5 802), and under section 212(a)(6)(C)(i) of the 
Immigration and Nationality Act (the k t ) ,  8 U.S.C. tj 1182(a)(6)(C)(i), for having misrepresented material 
facts in connection with his entry into the Unitcd States on several occasions in order to obtain a visa or gain 
entry into the United States. The applicant submitted an Application for a Waiver of Grounds o f  
Excludability (Form 1-601) as the spouse of a United States citizen seeking waivers pursuant to section 212(h) 
and 212(i) oi'the Act, 8 U.S.C. § 1182(h) and (i), so that he may inimigrate to the United States and reside here 
with his spouse. 

The OIC concluded that the applicant had. failed ' to  establish that he was eligible for a waiver of 
inadmissibility, finding that the evidence did not demonstrate that denial of the waiver would result in 
extreme hardship to his U.S. citizen spouse. See Decision of the Oflcer in C/iarye. dated January 23, 2004. 
Accordingly, the applicant's request fo; a waiver was denied. 

On appeal, counsel contends that the 01C erroneously concluded that the applicant was inadmissible to thc 
United states.' Counsel contests both grounds under which the applicant was found to be inadmissible. First. 
with regard to the ground of inadmissibility relating to his drug offense, counsel contends that the applicant's 
criminal proceedings involved a deferred entry of judgment and that under precedent decisions of the Ninth 
Circu~t Court of Appcals (Ninth Circuit), and the Board of  Immigration Appeals (BIA), the applicant does not 
stand convicted of a criminal offense, and therefore has no need for a section 212(h) waiver relating to a 
criminal ground of inadmissibility. Brief it? Strpport ofAppenl. dated April 14, 2004. Second, counsel asscrts 
that because the applicant is not considered to have a conviction for immigration purposes, and likely 
received advice to the effect that he was no longer convicted. he was justified in not disclos~ng an arrest or 
conviction in his various applications for admission to the United States. Id. at p. 8. Consequently, counsel 
argues, he is not inadmissible on the basis of having committed a material misrepresentation. Finally, counsel 
asserts that the OIC erred in finding that the applicant had not establ~shed.extreme hardship to his U.S. citizen 
spouse. Counsel urges that the decision of the 01C be withdrawn and the appcal sustained. 111. 

Before addressing the merits of counsel's specific argumcnts on appeal, the AAO will briefly revicw the 
applicant's immigration and criminal history, as well as the procedural history underlying the waiver 
application. According to the record, the applicant has entered the United States under the Visa Wnivcr 
Program (VWP) on numerous occasions, beginning in July of 1995. Following one of those entries, thr 
applicant was arrested in Anaheim, Cal~fomia, on June 12, ,199'6, for being in possession of a narcotic 
controlled substance, to wit, cocaine, in violation of section 11350(A) of the California criminal code. 
According to the applicant, he pled guilty and was required to attend rehabilitation and counseling sessions. 
As a result, the case. was ultimately dismissed. The applicant continued to enter the llnited States after t h ~ s  
time. generally under the VWP, although the record reflects that he also obtained a studcnt visa and entered 

1 .  
[he record reflects that thc applicant was unrcprcscnted during the proceedings bcforc the OIC, but has pursucd the appeal w ~ t h  thc 

assistoncc of counsel. 



with that visa during 1998 and 1999, having enrolled in a masters program at Webster Univers~ty in b i n e .  
California. 'I'he applicant continued to enter the United States under the VWP on various occasions. throu 
December 200 1 .  According to the applicant, it was during these travels that he met his futurc wif d h  

w h o  moved to Switzerland in 2001. The couple married in Switzerland on October 24, 2001, and has 
been residing there since that time. The applicant's wife filed a Petition for Alien Relative (Form 1-130) on 
June 4, 2002, which appears to have been approved on January 29, 2003> by the American Embassy In Hem, 
Switzerland. On the same date of the approval, the applicant filed an application for an immigrant visa with 
the cmbassy. He subsequently submitted an Application for Waiver of Inadmissibility (Form 1-601) on July 
17,2003, seeking to waive the criminal and misrepresentation grounds of inadmissibility. 

As previously noted, the arguments raked by counsel regarding the grounds of inadmissibility were not 
presented to the OIC and have been raised for the first time on appeal. Because the applicant was 
unrepresented at the time of the proceedings before the OIC, the AAO will consider the arguments being 
raised on appeal. The AAO will now review the evidence and legal arguments contained in the record and 
conduct its own analysis of the issue pursuant to its de novo authority. See Spencer Enterprises. 111~. v. 
Uniled Slutes, 299 F .  Supp. 2d 1025, 1043 (E.D. Cal. 2001), u f d .  345 F.3d 683 (9th Cir. 2003); see also Dor 
v. INS, 891 F.2d 997, 1002 n. 9 (2d ~ i r :  1989)(noting that the AAO reviews appeals on a de t~ovo basis). Thc 
entire record has been considered in rendering a decision on the current appeal. 

Counsel's Argument that the Avplicant 1s Not Inadm~ssible for Havrnrr Been Convicted of a Crime Relat~ng 
to a Controlled Substance 1 

The applicant's arrest, which gives rise to the criminal ground of inadmissibility and the subsequent rcquest 
for a waiver, occurred in June of 1996, when the applicant was arrested for possession of a narcotic controlled 
substance. in violation of section 11350(A) of the Califomia Health and Safety Code. According to the 
applicant's statement, the substance involved was cocaine, and he was "sentenccd by a Judge at Fullerton 
Court (Orange County) to attend a rehabilitation program." See Applicurrf's Stuterncnl A c c o t ~ ~ p a r ~ ~ ~ i r ~ g  tllc 
I;i,r.tn I-601, undated. 

In the br~ef  submitted in support of the appeal, counsel requests that the AAO grant leave "to submit 
additional information from the Court records in Anaheim, California, when they become available to his 
attorney." Brief in Support of Appeal, dated April 14, 2002. To date, no additional documents have been 
receivcd by the AAO. Further, counsel also stated that pending the receipt of the'documents, the brief would 
describe "both aspects of the statutory scheme in California which were most likely followed in this matter." 
Id. at p. 2. According to counsel, the provisions that most likely governed the applicant's criminal 
proceedings were "Penal Code 9 17" and "Penal Code 5 1000," each of which is described below in greater 
detail. 

According to counsel, California Penal Code 5 17 sets forth the State's treatment of criminal convictions as 
felonics and misdemeanors. In the applicant's case, counsel contends that subsect~on 17(bj(4), allows an 
offense to be treated as a misdemeanor when the prosecuting attorney files a complaint specifying that the 
offense is a misdemeanor, and no objection is made to its treatment as a,misdcmeanor. Id. at pp. 2-3. 
Counscl further sets forth the other section that he claims was likely applied to the applicant's case as section 
1000 of the California Penal Code. This provision is available for violations of various provisions of the 
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Health and Safety Code, including section 11 350, and authorizes a prosecuting attorney, with the consent of 
the court and affected party, to file a motion with the court which is accompanied by a statement of the basis 
of the defendant's eligibility under the law, and authorizes a hearing for a deferred entry of judgment In those 
situations where the prosecutor asserts that the defendant qualifies under the law. Id. at p. 4 .  Counsel also 
quotes from section 1000(d), which he asserts provides that "[a] defendant's plea of guilty pursuant to this 
chapter shall not constitute a conviction for any purpose unless a judgment of guilty is entered pursuant to 
section 1000..3."' Id. at p. 5 .  

In addition to referencing the provisions of law he believes to be relevant to thc applicant's case, counsel also , 

argues that that the applicant does not stand convicted of a crime for immigration purposes. based upon a 
prccedent decision of the Ninth Circuit. Specifically, counsel asserts that consideration of the case is 
controlled by the Ninth Circuit's decision in Llrjan-Art~lendariz v. INS, 222 F.3d 728 (9'h Cir. 2000), and its 
treatment of a conviction expunged pursuant to a deferred adjudication statute. The AAO takes issue with 
various aspects of counsel's assertion, but before addressing Eounsel's argument in greater detail, it is 
necessary to review the state of the law on deferred adjudications and other rehabtlitatlve measures available 
in the course of criminal proceedings and thcir subsequent treatment in immigration adjudications. 

The Current State of lmmipration 1,aw Regarding Expungements and Vacated Convictions 

Since the time of the applicant's arrest and conviction in 1996, the law regarding the effect of post-conviction 
remcdies and other rehabilitative measures and their effect on an ~ndividual's immigration status has evolved 
considerably. Congress, through the Illegal Immigration Reform and Immigrant Respons~bility Act 
(IIRIRA), enacted a federal definition.of conviction for immigration purposes. Prior to that time, no such 
definition existcd, and generally the case law and Attorney General guidance treated expungements in one of 
two principal ways, depending upon whether or  not the conviction was a narcotics related offense.%enerally 
non-narcotics offenses that wcre considered to be crimes involving moral turpitude and had been expunged 
were found not to be convictions for immigration purposes. See It? re Ibarru-Obatrrlo. 12 I'&N Dec. 576 (BIA 
1966; A.G. 1967); It1 re G-, 9 I&N Dec. 159 (BIA 1960; A.G. 1961). Second, aliens who had been convicted 
of  what then 'section 241(a)(11) termed "narcotics offenses." such as the distribution of marijuana, were . 

subject to deportation even if their conviction had been expunged. See It1 re A-F-, 8 I&N Dec. 429 (BIA, A.G. 
1 959).4 

More rccently. the BIA dec~ded Matter of Roldotr. 22 I&N Dec 512/'(BL4 1999). whtch lnvolved an allen 
who had had hts gu~lty plea vacated pursuant to sect~on 10-2604(1) of  the Idaho code, a state rehab~lttative 
statute The BIA In Roldatr rejected the allen's argument that he no longer stood conv~ctcd of a crlmc for 
lmmlgratton purposes and was therefore no longer removable, holdtng that. "[sltate rehabll~tatlve actlonc 
wh~ch do not vacate a convtctlon on the merlts or on any ground related to the v~ola t~on of a statutory or 
constltut~onal rlght In the underlying crlmlnal proceeding are of no effect In determln~ng whether an allen 1s 

' Counscl docs not claboratc on the provisions of  scction 1000.3. 
' The Attomcy Gcncral has reccntly clarified that expungcments is a term that. in the context of convictions for imniigralion purposes. 
encompasses the "process of clearing a defendant's rccord of a prior convict~on." Irr Re Mart:oqrrrtr-Gnrcin, 23 16rN Ilcc. 205 (A.G. 
2005). In th~s regard, the Attorney Ccneral has found that it  inciudcs both dcfcrrcd adjudications of convictions such that a ,judgment 
IS  ncver entcrcd, or situations in which a court vacates or sets as~dc a judgment of conviction under a rehabilitative statute. M. 
' As w~ll  be dlscussed In greatcr detail, an cxception to the ~ncffectivencss of expungements against fedcrill narcotics offcnscs for 
sinlplc possession arose from Ihc effects of the Fcdcral First Offendcr Act (FFOA), through which Congress sought to amclioratc thc 
effects of a conviction for simple drug possession offcnses upon the successful completion of probat~on. As notcd in the Attomcy 
General's decision. under the FFOA, no conscquenccs, including deportation, attach to the conviction following an cxpungemcnt of a 
qualifying fcderal offense. Sec Irr Re Murroqrrirr, srrpru at p 709. 
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considered convicted for immigration purposes." Matter of Roldan. at p. 528. The Ninth Circuit, took issue 
with thc BIA's decision in Rolda~~ ,  and according to counsel, the dccision in Li!jatl-Artt~ettduriz requires that 
"in this Circuit, therefore, Mutter o f ~ a n / i q u e ,  hterim Decision 3250, 21 I&N Dec. 58 (BIA 1995), mandates 
the cr~teria for implementation of the policy of leniency in immigration proceedings under 18 U.S.C: 9 3607 
to be extcnded to aliens prosecuted under state law ..." Briefin Support of Appeal, at p. 7.5 

The BJA has sought to clarify and further expand on this holding as it is asked to review different types of 
post-conviction relief orders obtained by aliens subject to removal proceedings. In its most recent decision on 
the issue, the BU, in Matter ofpickering, 23 I&N Dec. 621 (BIA 2003). clarified that it was drawing a 
distinction between state court ,actions to vacate a conviction where the reasons were solely relatcd to 
rehabilitation or to ameliorate immigration hardships, as opposed to state court actions based upon having 
found procedural or substantive defects in the underlying criminal proceedings. The BIA found that where 
the action is taken to address a procedural or substantive defect in the criminal proceedings, the conviction 
ccascs to exist for immigration purposes, but where the underlying purpose is to avoid the effect of the 
conviction on an alien's immigration status, the court's action does not eliminate the conviction for 
immigration purposes. Mutter of Pickering, at p'. 624. 

The Attorney General simultaneously issued two precedent decisions earlicr this year to discuss the effect of 
such expungements of criminal convictions on immigration proceedings in iight of thc federal definition of 
conv~ction enacted by Congress through IIRIRA, and to resolve confusion in the previous BIA caselaw , 

through the issuance of decisions in two cases certified to the Attomey General for resolution. The principal 
decision, previously mcntioned, is In Re Marroqrrin-Garcia, 23 I&N Dec. 205 (A.G. 2005). ln that decision, 
the Attorney General addressed the cffect of an exDungement of the alien's firearms conviction pursuant to 
section 1203.4 of the California Penal Code. The AttoLey General was reviewing the decision of thc BIA In 
111 re Murroqtrin -lip op. at 2 (BJA Feb. 211 1997) (LbMurroquin"). The alien in Manayuin had 
beeti placed in eportation proceedings on the basis of his state firearms conviction. The alien appealed his 
order of deportation to the RIA, and obtained, during the pendency of those proceedings, an expungement of 
h i s  conviction pursuant to section 1203.4(aj of the California Penal Code. In his appeal to the RIA, 
Marroquin relied upon the BLA's decision In re I,uviano, 21 I&N Dec. 235 (BIA 1996) ("L1~viatro"j. In 
Luviutio, which had been certified to the Attomey General and was pending at the time of the BIA's decision 
in Murroquitr, the RIA held that an alien whose conviction for a non-narcotics related offense had been 
expunged pursuant to section 1203.4(a) of the California Penal Code had not been "convicted" for purposes of 
section 241(a)(2)(C) of the INA. As explained in the Attorney General's decision in Murroquin, thc BIA 
chose not to await the Attorney General's decision in Luviatro, and held that the new fcdcral definition of 
conviction did not affect its prior holding on Lrrviuno, and consequently, that decis~on was controlling ~n its 
consideration of Marroquin's case. As a result, the BIA held, consistent with Llcvitrrro, that Marroquin was 
not deportable where his firearms conviction had been expunged pursuant to state law. The BIA's decision In 
Mut-roquh was also certified to the Attorney General and the Attorney General issued dccisions in both cases 
earlier this year. 

During the pendency of Llrviutio and Murroquitr before the Attorney deneral, thc BIA decided the case o f .  
Mutter of Roldatr, supru, which addressed, in the context of a narcotics conviction, the issue of expunged 
convictions and whether they survived for immigration purposes in light of the new definition of conviction 
contained in the Act. In Roldtrtr, the BIA overruled its previous decisions in both Lt!jutl and Murroquitr, and 

' Counscl lists thc criteria as requiring that: I) the alien is a first offcndcr; 2) hc has pled to or becn found gu~lty of the offenac of 
slmplc possession of a controlled substance; 3) the alien has not previously becn accorded tirst offendcr treatment: and 4) the coun has 
entcrcd the order pursuant to a state rehabilitative statute undcr whlch thc judgment had been defcrred or the proceedings dism~sscd 
after proballon. Cotrt~sel's Brief iri Sirpporr of Appeal, at p. 7. 



Page 6 

held that an alien would be'considered to be convicted under the Act "upon the initial satisfaction of the 
requirements of section 101(a)(48)(A) of the Act, and that he remains convicted notwithstanding a subsequent 
state action purporting to erase all evidence of the original' determination of guilt through a rehabilitative 
procedure." Roldan, at 523. The BLA made no distinction between deferred adjudications of guilt and actions 
to set aside the conviction through procedures to expunge or vacate the conviction. The BIA, therefore, was 
making a marked departure from its previous attempts to distinguish between measures intended to ameliorate 
the consequences of a conviction, finding that it was Congress' intention to eliminate such distinctions and 
have consistency in the determination of when an alien stood convicted for immigration purposes. However, 
subsequent to its ruling, the Ninth Circuit interposed its own views through its decision in Li!jun-Arrnr~rc/(~riz. 
which is the decision that,that the applicant's counsel relies upon to support his claim that his client no longer 
stands convicted for immigration purposes. 

The Post-Roldun Treatment of Deferred Adludications and Post Conv,ctlon Rghabllitative Measures 
Eswcrallv as to S~mple  Possess~on Drug Offenses 

The Ninth Circuit, in Litjun-Armendariz, considered the BIA's holding in Roldan. The court, while 
expressing some doubt about whether the Act's definition of conviction had the effect of having convictions 
survive for immigration purposes regardless of post-conviction~ameliorative measures, held that at .least as to 
convictions entered under state equivalents of the FFOA, such convictions did not sulrvive for immigrat~on 
purposes.b The BIA has declined to follow Lujan-Artne~dariz in cases outside of the Ninth Circuit. For 
example, the BIA held in In Re Salazar-Regiao that except for cases arising in the Ninth Circuit, it would 
treat first time drug fiossession offenses as convictions for immigration purposes. Indeed, the Attorney 
General in his recent decision in In Re Marroquin, expresses considerable doubt regarding the Ninth Circuit's 
dccision, stating: 

Because this case does not involve a conviction for a narcotics offense and a subsequent 
rehabilitation either under the FFOA or state law, I do not decide whether the Ninth Circuit 
was) correct in concluding that the new definition of conviction did not repeal the FFOA, 
and therefore, as the Ninth Circuit held, equal protection guarantees require that an alien 
with a state conviction who would have been eligible for FFOA relief had the conviction 
been rendered in federal court receive the same treatment as a alien with a federal 
conviction. I do note, however, that at least three circuits disagree with the Ninth Circuit. 
See Acosra I). Ashcrofl, 341 F.3d 218, 227 (3d Cir. 2003)(concluding that "it'seems plain 
that rational-basis review is satisfied here"); Gill 11. Aslrcroji, 335 F.3d 574, 579 (7th Cir. 
2003) (finding Ninth Circuit's decision "untenable" and declining to follow it); VU.V(JLICZ- 
Vrlezmoro 11. INS, 281 F.3d 693, 697-99 (8th Cir. 2002) (disagreeing with Ninth Circuit and 
declining to address possible repeal of FFOA by IIRIRA because no equal protection 
violation for treating alien convicted under state law differently from alien convicted under 
federal law where the sentences were dissimilar and Congress could have intended to 
provide relief only for federal convictions, 'over which Congress would have control). 
Indeed, although the BL4 acquiesces in the decision in the Ninth Circuit, it correctly 
declines to follow it outside of that circuit. 

III Re Marroquiti. at p. 7 17. 

The court's holding flowed from its determination tha~ thc FFOA had not been repcalcd and thus equal prolection principles 
mandated rccognltion ofcquiva]ent pro\,isions under state law. 
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Consequently, for the time being, Lujan-~rmbndaris remains the law within the Ninth Circuit regarding state 
equivalents of the FFOA. However, as has been demonstrated, the BIA and the Attorney Gencral havc 
expressed considerable doubt regarding the court's holding in that case. 

Nevertheless, determining that Lujan-Arnlendariz controls first offender adjudications within. the Ninth 
Circuit does not end the inquiry on the issue regarding the applicant's case, as it is necessary to determine 
whether counsel has established that the holding in Lujan-Arenrendari applies to the applicant's case both as 
a matter of law and fact. Before addressing those issues, it should be noted that the applicant, who is now 
contesting the previously made finding of inadmissibility, bears the burden of proof to demonstrate.that he is, 
in fact, admissible. 'The applicant's burden is set forth in the Act as follows: 

Whenever any person makes application for a visa or any other document required for 
entry, or makes application for admission, or otherwise attempts to enter the United States, 
t11e birrden of proof shall be upon such person to establish that he is eligible to receive such 
visa or suclr docurner~i, or'is not inadmissible under any provi.sion ofthis Act, and, if an 
alien, that he is entitled to the nonimmigrant; immigrant, special immigrant. immediate 
relative, or refugee status claimed, as the case may be. If such person fails to establish to 
the satisfaction of the consular officer that he is eligible to rcceive a visa or other document 
required for entry, no visa or other docutnetit reqzrired for entry sholl he isstred to such 
person, nor shall such person be admitted to the United States unless he estab1ishe.s to the 

' 

satisfaction of the A/tortiey General that he is not inadrttissihle under any provision of this 
Act. 

Scc. 291; 8 U.S.C. 5 1361 (emphasis supplied). 

14aving established that the applicant bears the burden of proof to establish that he is not inadmissible due to 
his California narcotics offense, the AAO turns next to whether counsel is correct in asserting that the Lu~an- 
Arttiendnriz decision applies to the adjudication of  the applicant's case both as to the applicability of Ninth 
Circuit law, and as to whether the facts in the record establish that the applicant's criminal offense received 
trcatment under a state equivalent to the FFOA. 

On the first issue, it has previously been noted that the Attorney General has questioned the holding and has 
indicatcd that it would not be applied to cases arising outside of the jurisdiction of the Ninth Circuit. hr Re 
Murr-oquitr, supra, citing In Re Salazar, supru at p. 233.  The question then, is whether counsel has 
cstablishcd that the case arises within the jurisdiction of the Ninth Circuit. Although thc applicant's 
narcotics offense arose in California, it is not clear that the case is before the AAO based on an adjudication 
of' case ar~sing within the Ninth Circuit. The applicant's case was adjudicated in Frankfurt, Germany in the 
course of an overseas visa application. Counsel has not offered an argument as to why, in such a context, the 
adjudication of the case should be controlled by Lujarr-Artt~etidariz. If anything, it would appear to be an 
adjudication not arising within a particular circuit, arising as it does from an overseas adjudication. 11 would 
appear that such a case would he governed only by the interpretation of the BIA and the Attorney Gencral. 
unaffected by the law of' any particular circuit. As such, the governing case law would be Mcrrter qf Rolrlurr. 
and In Re Saluzm-Reyino, sirpra. 

Even assuming that the applicant had established that Ninth Circuit law governs the AAO's review of the 
adjudication, it is nonetheless necessary for the applicant's counsel to establish that the circumstances 
surrounding the applicant's conviction demonstrate that he was convicted under the California state 
equ~valent of thc FFOA. The evidence in the record is inadequate. Counsel has provided excerpts from 
three provisions of the California Penal Code. The first subsection, 17, is presumably offered to demonstrate 
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that the .applicant's conviction was charged as a misdemeanor, suggesting, through the highlighted 
provisions, that the prosecuting attorney had ,filed a complaint specifying that the offense is a misdemeanor. 
However, assuming that under California law, to constitute a FFOA equivalent, the offense must be charged 
as a misdemeanor, counsel has not supplied a copy of the complaint demonstrating that the applicant was 
charged with a misdemeanor. The second subsection set forth by counsel is Califomla Penal Code $ 1000, 
which is a Califomia statutory provision authorizing a deferred entry of judgment with respect to -certa~n 
violations of law, upon the agreement of all partics and the court, and an assertion by the prosecuting 
attorney that the defendant qualifies. At that point, the matter may be set for a deferred entry of judgment. 
Again, no evidence exists in the record demonstrating that this procedure was followed in the applicant's 
case and that it, in fact, resulted in a deferred entry of judgment. Even if it had, however, the AAO has not 
been pcrsuaded that the treatment of the applicant's case was necessarily handled through the state 
equivalent of the FFOA. For one thing, looking at the provision examined by the Ninth Circuit in Lujnrr- 
Artnendariz, it appears that the statutory provision at issue in that case was an Arizona statute, thus it was not 
dealing with the same statutory provisions that counsel has raised, and counsel has offered no authority that 
demonstrates that the provisions offered have been judged to be,the equivalent of the FFOA. Also, while 
counsel's brief sets forth the provisions of the criteria of the FFOA's provisions, it does not compare those to 
the provisions under which the applicant's California offense was handled. Moreover, as noted by the BIA 
in its decision in In  Re Saluzar-Regino, there is no right or entitlement to FFOA treatment, and the federal 
statute's treatment is quite generous compared to that of comparable provisions in many states. It1 Rc 
Sulazar-Regitto, at p. 232.  Thus, it is not necessarily the case that the applicant was convicted under a state 
provision comparable to the FFOA. Indeed, the California statutory provisions asserted by counsel to be 
applicable in the instant case are different fiom the statutory provision identified in In Re Marroqubr, as 
being the Califomia provisions eligible for consideration as the FFOA cqu~valent and thus subject to the 
Lujun-Artnendariz precedent in cases arising within the Ninth circuit7 

Thus, even if in this case the AAO is bound by Lltjan Artnmdariz, it is still necessary for counsel to persuade 
the AAO that the statutory provision at issue here merits similar treatment. The fact that the applicant's 
counsel sought leave to submit documents that were reportedly being sought from the California courts, but 
has failed to submit such documents causes the AAO to have further doubts about whether the facts support 
counsel's c~ntent ion.~  Consequently, the AAO finds that the applicant has not mct his burden of establishing 
that he is not inadmissible owing to the fact that he has not been convicted for immigration purposes. 

Counsel's Argument that the Ap~licant is Not Inadmissible and Did Not Make Material Misrepresentations In 
the Connection with his Efforts to Be Admitted to the United States 

As to the material misrepresentation ground under which the applicant was found inadmissible, counsel 
makes an argument that is linked to his claim that the applicant does not stand convicted for tnimlgratlon 
purposes. Counsel reasons that the applicant does not have a 'conviction for immigration purposes, and could 
not have misrepresented any past arrests or convictions, as he believed that none existed. Brief itr S~rpporl of 

Appeal, at p. 8. Counsel does not offer any support for his assertion other than speculating as to what the 

The Ftatutory provtslon at Issue In that case was sectton 1203 4 of thc Cal~fomta penal code Absent clarlficdr~on from counsel that 1 1  
1s 3 Successor provlslon to sectlon 1000 c~ted In the Instant case, ~t would appedr that therc are varlous cxpungement tvpe provtslons 
?vallablc In Caltfom~a. some of whrch may not be the state equrvalcnt of the FFOA 
' Counscl contends in the brief that "upon the Superior Court grantlng h ~ s  motton to withdraw his plca. appellant fit within all of thc 
above critcrta." RricJilr Support ofdppml, at p. 8.  However, this appcars to be speculation on counsel's pan both as to thc ullcgcd 
motion and resulting ordcr. and as to their effect. The assertions of counsel are not evidence. MatIer r~fLmtreulro, 19 l&N Dec. 1. 3 
(BIA 19831: Matt<-r ofObaigbc~ra. 19 I&N Dcc. 533,534 (BIA 1988): b1u11er of Rarnirez-Su~rclrez. 17 I&N DCC. 50.1. 506 (BIA 
1980) 
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applicant would have been advised pursuant to Penal Code $ 1000. Counsel asserts that once the motion to 
withdraw the plea was granted by the court, "at that point hc would have been told pursuant to Penal Code 3 
1000 that he did not have a .  conviction and would be fiee to answer any inquiry accordingly." Brigf in 
Support of Appeal, at p. 8. The difficulty with counsel's argument is that it is not supported by any evidence 
in the record reflecting what advisals were given, if any, to the applicant, nor is it supported by anything in 
the text of California Penal Code (i 1000 in support of counsel's  assertion^.^ 

The OIC found the applicant inadmissible under section 212(a)(6)(C) based upon his failure to disclose. and 
his misrepresentation of his criminal record when applying for entry to the United States. Decision of the 
Ojflcer in Charge, dated January 23, 2004. Although section 212(a)(6)(C) encompasses both fraud and 
material misrepresentation, they are distinct offenses, the principal difference being that fraud requires that 
the alien make a make a false representation with knowledge of its falsity with an intent to deceive and the 
mlsrepresentation must be acted upon and believed. In contrast, material misrepresentation consists of a false 
mlsrepresentation "willfully made, concerning a fact w i l l f ~ l l ~  made, concerning a fact which is relevant to an 
alien's visa entitlement. It is not necessary that an 'intent to deceive' be established by proof or that the 
officer believes and acts upon the false representation. Foreign Afiit-s Manual 40.63 N3. citing Matter ofS 
und B-C, 9 I&N 436,448-449 (A.G. 1961) and Matter of Kai Hing Hui, 15 I&N 288 (1975).1° 

, . 
I hc Supreme Court has addressed the issue of material misrepresentations in its decision in Kut1g-y~ V.  Utlit~d 
Stares. 485 U.S. 759 (1988) In that case, which involved misrepresentations made in the context of  
naturalization proceedings, the Supreme Court held that the applicant's misrepresentations were material if 
either the applicant was ineligible on the truq facts, or if the misrepresentations had a natural tendency to 
influence the decision of the Immigration and ~aturalization Service. Id. at p. 771. In making a 
determination as to whether a misrepresentation has been made, it is not necessary to-find that the alien 
intended to deceive the immigration officials. Rather, what must be shown is that the alien intended to 
commit fraud and had the requisite mental intent, or that the alien willfully misrepresented a material fact. 
The element of willfulness is satisfied by a finding that the misrepresentation was deliberate and voluntary. 
Mwonym v. INS. 187 F.3d 323 (3rd Cir. 1999). 

Counsel's posit~on in the instant case is that because he had a reasonable belief that he did not stand 
convicted, he could not have engaged in a material misrepresentation. fIowever, it is not at all clear that the 
evidence supports counsel's assertions in this regard. First, while counsel asserts that based on the statutory 
provi?ions and the advisals provided to him, the applicant had a reasonable basis to believe that he did not 
stand convicted, this decision has previously dete,mined that counsel has submitted insufficient evidence on 
this point. Second, an examination of the sequence of cvcnts in connection with the applicant's attempts to 
enter the United States, casts doubt on whether the applicant actually and reasonably believed that he d ~ d  not 
need to disclose his arrest and conviction. As noted earlier,'the applicant has made numerous entries and 
attempted entries into the United States, with the majority of those taking place subsequent to his June 1996 
arrest. Most of those applications for admission occurred pursuant to the VWP. The applicant's statement 
submitted in support of the waiver indicates that he believed that he'had no record whatsoever of'a conviction, 
owing to his successful completion of a rehabilitation program. See Stcrten~ent Sirhrtritfed in Sirpport qf1-601. 
undated. The record reflects that on or about January 29, 2003, in connection with his immigrant visa 

Whlle thc record docs contain a statement from the applicant submitted in connection with his application for an immigrant vlsa 
asserting that he was assured by the judge and the public attorney that he would have no arrest or crimtnal record. this is unsupported 
!?any objective evrdence such as a transcript of those proccedlngs or a written copy o f  any wrlttcn advlsals. 

This casc sct forth the commonly referenced definition of material~ty as existing in s~tuations whcre: ( I  ) thc alien is excludable on 
the true facts, or ( 2 )  the misrepresentation tends to shut off a linc of ~nquiry which is rclevant to thc alicn's eltgrblllty and which might 
well havc rcsulted in a proper detcrrnination that he bc excluded. 



interview, the applicant whs requested to provide the California conviction record showing the disposition of 
I 

the controlled substance ~harges.  It would seem that such records would have been submitted had they 
substantiated the applicantjs version of events. However, the records had not been submitted as of the time of 
the OIC's decision a year later in January of 2004, and they have not been submitted as of the time of this 

1 decision in connection with the applicant's appeal." 
I 

I Furthermore, an examination of statements taken from the applicant in connection with his post-conviction 
VWP refusals indicates that the applicant believed that he should have disclosed his previous criminal history. 
The record contains docudents ielating to the applicant's attempt to enter the United States on February 17. 
2002, under the VWP. ~ q e  applicant filled out the questionnaire accompanying the Form 1-94. the second 
question of which asked $pecifically whether he "had ever been arrested or convicted of an offense or 
crime.. .related to a controlled substance." The question asks applicants for admission to disclose either an 
arrest or a conviction. While it is somewhat unpersuasive that the applicant felt Free to deny an arrest as well 
as a conviction given that they are two distinct acts, the applicant explained in a statement. provided to the 
officer conducting the secondary inspection that he believed that he did not have any arrests or convictions. 
This belief was allegedly based on the advisals received from the judge, and therefore he no longer considered 
himself to have been arrested. Staternent of Fillippo Pedotti, dated February 17, 2002. 'ihe.recot-d further 
reflects that following the completion of the secondary inspection and the refusal, the applicant was advised 
that he had been found inadmissible to the United States and that "he would need a visa for any further entries 
to the United States? See Withdrawal ofApplicatiori for Acfrnission (Form 1-275). dated February 17. 2002. 

Although it is plausible that the applicant had been under the impression that he no longer had a conviction 
for immigration purposes prior to the attempted entry on February 17, 2002, it is completely implausible that 
he would be under that impression after that date, yet the record reflects that the applicant thereafter attempted 
to enter the United States again without disclosing his criminal history, and without disclosing the fact that he 
had previously been refused admission to the United States. The record contains documents relating to a 
subsequent attempt by the applicant to enter the United States on April 14, 2002. On that date, the applicant 
again completed the VWD questionnaire and denied that he had ever been arrested or convicted for a 
controlled substance offense, (Question B); denied that he had ever been excluded from the United States, 
(Question C), or that he had been denied a visa or entry into the U.S. (Question F). See I-94/vWP 
Que.srionnairz.. dated April 14, 2002. The applicant should have answered affirmatively to all three, or at the 
very least, two of these questtons.'' He had been refused admission under the VWP two months earlier. and 
that refusal was related, to the ambiguity concerning his criminal violation. Furthermore, the record .reflects 
that the applicant had applied for and was denied a visa prior the April 2002, attempted entry to the LJnited 
States, a fact that the applicant did not disclose in connection with the attempt to enter under the VWP. but 
which was reflected in the applicant's passport and discovered by the inspecting officer. See S i a t ~ t ~ ~ e ~ ~ t  of 
Fillippo Pedotti, dated April 14,2002; W~tI~dmu~ucrl of Appliwtiun.fir Ad~nission, dated April 14, 2002." 

" Although it appears that the applicant did obtain and subm~t a criminal record check from the State o f  California Department of 
Justice. that record chcck simply shows a disposition of the charges being dismissed in thc furtherance ofjustice and does not spcrlk to 
the Issue of the manncr in which the case was disposed of, i.e., whether it was a deferred adjudication that was a FFOA equivalent, or 
whether it was some of  other type o f  rehabilitative measurc that is not an FFOA.equivalcnt It also does not prov~de information as to 
the type of advisals.if any, that thc applicant claims to have been given that caused him.to deny the cxistencc of an arrcst and 
conviction. 
I? 

I t  is somewhat undcrstandable that the applicant might equate an exclusion from the United Statcs wlth a rcfusal of entry to the 
United States encompassed by questions B and C. However, he should have reflected the VWP refusal two months earllcr In onc of 
thcsc categories, in addition to reflecting that hc had a prcvious arrest. 
1? The applicant indlcatid in his statement o f  April 14. 2002. that he had requested a visa from the Amerlcan Embassy in Bern. 
Swit7erland. but they had sent his passport back without a vlsa. Although the applicant indicated that when he inquired, he was 
infom~ed that hc did not require a visa, upon further questioning from the imm~gration inspector he admitted that he had not d~scloscd 
his prlor rcfusal and arrcst, when asking whether he required a visa. 
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Therefore, there appears to be ample evidence that the applicant has been guilty of misrepresentations in 
connection with his attempts to enter the United States. While the applicant maintains that he had a good 
faith belief that he did not stand convicted of any offense, the record reflects that the applicant has a history of 
being less than forthcoming in connection with his applications for admission to the United States. On those 
occasions when he was thwarted in his attempt to secure admission or a visa, he simply accepts the refusal, 
returns to Switzerland and seeks admission at a later time. It is possible that the February 2002 appl~cation 

. for admission may have been attributable to a misunderstanding, the same cannot be said of the subsequent 
attempt to secure admission as his previous encounters with immigration and embassy officials had clearly 
placed him on notice regarding his inadmissibility. Consequently, the AAO finds that the applicarit has not 
established that 'he is admissible, and that the evidence demonstrates that the applicant is inadmissible on the 
basis of misrepresentation of a material fact. . 

Counsel's Argument that the OIC Erred in F~ndine; that the Evidence Failed to Demonstrate Extreme Hardsltlp 
to the Avvllcant's United States Citizen S ~ o u s e  

The final contention made by counsel is that the OIC erred in not granting the applicant's request for a waiver 
of inadmissibility.'' The AAO notes that rather than arguing that the applicant had established extreme 
hardship to his U.S. citizen spouse, counsel appears to be arguing that the OIC should have balanced the 
equities presented by the applicant against the "harmless and mistaken repeated misstatement made in failing 
to disclose the. previous arrest. Counsel> Brief in Support of Appeal, at p. 9. Counsel seems to equate the 
denial of the waiver, which found that extreme hardshlp was not shown, to a thinly veiled attempt to pun~sh 
the applicant's U.S. citizen spouse due to the OIC's disagreement with the legal interpretation of the Ninth 
Circuit on the issue of the applicant's conviction. Id. However, there is no evidencc that the OIC's failure to 
Gnd that extreme hardship was shown was based upon any inappropriate considerations. Although counsel 
asserts that the evidence in the record demonstrates that the applicant merits a favorable exercise of discretion 
when balancing the negative factors against the favorable factors, he has not made a convincing argument, or 
really any argument, that the OIC failed to find extreme hardship in the face of a convincing showing of such 
hardship. 

The OIC, after briefly reviewing the evidence submitted in support of a finding of extreme hardship. 
determined that the applicant "does not provide evidence that his inadmissibility to the United States will 
result in hardship beyond the normal difficulties caused by such a bar" and found that the hardship "cannot be 
considered extreme, and the application must be denied." Decision of the Officer in Clturge. at p. 4. 

Although counsel has not explained how the evidence in the record demonstrated extreme hardsh~p, the AAO 
will review the evidence in the record. The principal evidence consists of  statements from the applicant and 
his spouse. That evidence indicates that he met his spouse sometime during.1995, during one of his many 
stays in the United States, and visited her periodically thereafter. The couple married in Switzerland in 2001, 
"in order to seal our relationship and to make as easy as possible our immigration procedure once we decided 
to pursue the process." Staternetit ofFilf@po Perfofti, dated September 17, 2002. 'The applicant's spouse 
states that she has resided in Switzerland since March of 2000, although her original plan in moving to 
Switzerland was not to live there permanently, but rather, to reside with her spouse and work for two to three 
years while she learned   talia an, her spouse's native language. Stotettterrl qf Rnci~el Fowler Perlotti, dated 

14 
The A h 0  notes that its previous finding that the applicant remains inadmissible due to his drug possession offense rcndcrs thc 

appltcant'ineligible for a waiver of inadmissibility. See Section 212(h) o f  thc Act, 8 U.S.C. 6 1182(h). tlowcvcr, the AAO w1i1 
addrcss counsel's final contention o f  error in regard to the OIC's adjudicat~on ofthc walvcr In ordcr to addrcss those argutncnrs anci In 
.!he cvent o f  futurc proceedings relating to this case. 
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August 26, 2001." The couple asserts that their plan was never to reside permanently in Switzerland, but 
rather to reside in the United States in order that the applicant's spouse can maintain her ties to her family to 
whom she is close. The applicant's spouse expresses her pain.at the possibility of having to choose between 
her husband on the one hand and her family and country on the other. She states that she fears never 
experiencing the American dream of owning a home and raising a family in the United States. The 
applicant's spouse also states that she will experience hardship on account of not being able to have a wedding 
in the United States in the presence of her family and her pastor. Id. The record also contains evidence, in 
the form of a letter to the applicant's spouse, of an offer of employment that she has received from her 
previous employer in'the United States. The author of that letter states that he has extended her an offer of 
emolovrnent with his comoanv. Nations First. He antici~ates that she would help him to expand the company, . . 
but states that she IS unabl; to accept the offer of e&loyment due to the uncerta~nty of her husband's 
immlgratlon sltuatlon. See Letterfrom dated October 17, 2003. Presumably, the letter IS 

presented In order to ~dentlfy a d d l t l o n m p p l l c a n t s f  spouse due to her ~ n a b ~ l ~ t y  to pursue a 
poss~ble career advancement. No other evidence has been offered on the Issue of  extreme hardsh~p to the 
appl~cant's spouse. 

A waiver of the bar to admission to the united States is depehdent upon the alien's showing that the bar imposes 
an extreme hardship on a qualifying family member. Congress provided this waiver but limited its application. 
By this limitation, it is evident that Congress did not intend that a waiver be granted merely due to the fact that a 
qualifying relationship exists. The key term in the provision is "extreme." Therefore, only in cases of geat  
actual or prospective injury to the United States citizen or pcnnanent resident will the bar he removed. Common 
results of the bar, such as separation, financial difficulties, and such, in themselves are insufficient to warrant 
approval of an application unless combined with more extreme impacts. See Molter of Sirnrcylrnessy, 12 I&N 
Dec. 810 (BIA 1968). 

In Matter of Cervantes-Gor~zalez, 22 I&N Dec. 560, 565-66 (BIA 1999), the Board of immigration Appeals 
(BIA) provided a list of factors it deemed relevant in determining whether an alien had established extreme 
hardship. The factors included the presence of a lawful permanent resident or United States citizen spouse or 
parent in this country; the qualifying relative's family ties outside the United States; the cond~tions in the country 
or countries to which the qualifying relative would relocate and the extent of the qualifying relative's ties in such 
countries; the financial impact of departure from this country; and significant conditions of health. particularly 
when tied to an unavailability of surtable medical care in the country to which the qualifying relative would 
relocate. In Matter oflge. 20 I&N Dee, 880, 882, (BV\ 1994), the BIA held that "relevant [hardship] factors, 
though not extreme in themselves, must be considered in the aggregate in determining whether extreme hardship 
exists." 

The only evidence in the record supporting the applicant's request for a waiver consists of the statements 
submitted by the couple which note the spouse's family ties in the United States and her strong desire to be 
able to reside in the United States with her spouse and fulfill herdreams of raising her family in her native' 
country. Counsel is presumably asserting that the evidence offered supports the claim that the applicant's 
spouse .would experience extreme hardship. The AAO finds the evidence to be insubstantial and 
unconvincing. While the AAO has no reason to question any of the assertions contained in the couplc's 

I 5  
I t  appcars that the applicant's spouse has, in fact, been employed in Switzerland by a company named HBSC Republic, located in 

Zurich, Switzerland, as evidenced by her use o f  facsimile cover sheets from that company which indicates her company e-mall 
address. 



statements, those assertions are insufficient to demonstrate extreme hardship. There are no unique 
circumstances set forth which would indicate that the hardship that that the applicant may encounter would be 
considered exweme. If anything, the applicant's spouse appears to 'have been able to adapt very well to a life 
with her husband in Switzerland. 'She has taken steps to learn her husband's native language and has secured 
employment. She appears to have sufficient skills in her chosen career that she has been offered, employment 
in the United States with the hope of the present owner of that business that she will assist in expanding the 
company. Although she may not be able to pursue her preferred employment in the United States if she 
chooses to remain with her husband in Switzerland, the record reflects that she has been able to adapt both 
personally and professionally to life outside of the United States. While the applicant's spouse does express 
some distress at being unable to reside close to her family in the united States, and the difficulty of having to 
choose between a life with her family in the United Siates, and a life with her husband in Switzerland, this is 
not the type of hardship that is considered extreme. Separation from family is .the type of hardship that is a 
common result of deportation or exclusion. Moreover, the fact remains that as a United States citizen. the 
applicants' spouse is free to remain in Switzerland. or she is free to reside in the Unitcd States. There is also 
no rcstriction on her ability to travel freely between the two countries. Thus, while she may obviously preuer 

' 

to reside in the United States with both her husband and her other family members, her situation is not one 
that reflects extreme hardship. 

U.S. court decisions have repeatedly held, however, that the common results of deportation or exclusion are 
insufficient to prove extreme hardship. See Ha.ssan v. INS, 927 F.2d 465,468 (9'h Cir. 1991). For example, in 
Matter of Pilch, 21 I&N Dec. 627 (BIA 1996), the BIA held that emotional hardship caused by severing 
family and community ties is a common result of deportation and does not constitute extreme hardship. In 
Perez \I. INS, 96 F.3d 390 (9Ih Cir. 1996), the Ninth Circuit Court of Appeals defined "extreme hardship" as 
hardship that was unusual or beyond that which would normally be expected upon deportation. The Ninth 
Circuit emphasized that the common results of deportation are insufficient to prove extreme hardship: 
Moreover, the U.S. Supreme Court held in INS v. J o ~ g  Ha Wang, 450 U . S .  139 (1981). that the mere showing 
of economic detriment to qualifying family members is insufficient to warrant a finding of extreme hardship. 

A review of the record, when considered in its totality, reflects that the applicant has tailed to show that his 
spouse would suffer extreme hardship if his waiver of inadmissibility application were dcnied. Having found 
the applicant ineligible for relief, no purpose would be served in discussing whether the applicant merits a 
waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(2)(~)(i)(11) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act. 8 U.S.C. 
Q: 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


