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DISCUSSION: The waiver application was denied by the Interim District Director, Chicago, Illinois,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a citizen of Poland. Pursuant to the record, the applicant was convicted of three counts of
Theft on December 8, 1992 by the Circuit Court of Cook County, Illinois, based on a December 6, 1990
incident. The applicant was thus deemed to be inadmissible for having committed a crime involving
moral turpitude. The applicant seeks a waiver of inadmissibility pursuant to section 212(h) of the Act,
8 U.S.C. § 1182(h), in order to reside in the United States with his naturalized U.S. citizen spouse.

The interim district director concluded that the applicant had failed to establish that extreme hardship
would be imposed on a qualifying relative and denied the Application for Waiver of Ground of
Excludability (Form 1-601) accordingly. Decision ofthe Interim District Director, dated January 6,2006.

In support of the appeal, counsel for the applicant provides an executed Form I-290B, Notice of Appeal; a
letter from the applicant's spouse's physician, dated January 26, 2006, detailing her medical condition;
documentation regarding the applicant's and his spouse's home ownership and the amount due on the
mortgage as of December 2, 2005; confirmation of payments being received by the applicant's spouse
from the Social Security Administration; and a copy of the deed for property owned by the applicant and
his spouse. The entire record was reviewed and considered in rendering this decision.

Section 212(a)(2) of the Act provides, in pertinent part:

(A)(i) [A]ny alien convicted of, or who admits having committed, or who admits committing
acts which constitute the essential elements of-

(1) a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . . is
inadmissible.

Section 212(h) of the Act provides, in pertinent part:

(h) The Attorney General [now Secretary, Homeland Security, (Secretary)] may, in his
discretion, waive the application of subparagraphs (A)(i)(I) ... of subsection
(a)(2) ... if-

(l )(A) in the case of any immigrant it is established to the satisfaction of the
Attorney General (Secretary) that-

(i) ... the activities for which the alien is inadmissible ... occurred
more than 15 years before the date of the alien's application for a
visa, admission, or adjustment of status,
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(ii) the admission to the United States of such alien would not be
contrary to the national welfare, safety, or security of the United
States, and

(iii) the alien has been rehabilitated; or

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a
citizen of the United States or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the Attorney General
(Secretary) that the alien's denial of admission would result in extreme
hardship to the United States citizen or lawfully resident spouse, parent,
son, or daughter of such alien ....

(2) The Attorney General (Secretary), in his discretion ... has consented to the
alien's applying or reapplying for a visa, for admission to the United States,
or adjustment of status.

To begin, the AAO must determine if the applicant is eligible for a waiver of inadmissibility under
section 212(h)(l)(A) of the Act. The applicant was convicted of three counts of Theft, based on a
December 1990 incident; the crime involving moral turpitude for which the applicant was found
inadmissible occurred more than fifteen years ago. However, the applicant has failed to establish that the
admission to the United States would not be contrary to the national welfare, safety, or security of the United
States. Moreover, no documentation has been provided that confirms that the alien has been rehabilitated.
As such, it has not been established that the applicant is eligible for a waiver of inadmissibility under
212(h)(l)(A) of the Act.

The AAO must next determine if the applicant is eligible for a waiver of inadmissibility under section
212(h)(l )(B) of the Act. To be eligible under this section, it must be established that the inadmissibility
bar imposes an extreme hardship to the citizen or lawfully resident spouse, parent, son or daughter of the
applicant. Hardship the applicant himself experiences upon removal is irrelevant to section 212(h) waiver
proceedings; the only relevant hardship in the present case is hardship suffered by the applicant's U.S.
citizen spouse.

The concept of extreme hardship to a qualifying relative "is not ... fixed and inflexible," and whether
extreme hardship has been established is determined based on an examination of the facts of each
individual case. Matter ofCervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter ofO-J-O-,
21 I&N Dec. 381, 383 (BIA 1996) (citations omitted) the BIA held that:

Relevant factors, though not extreme in themselves, must be considered in the aggregate
in determining whether extreme hardship exists. In each case, the trier of fact must
consider the entire range of factors concerning hardship in their totality and determine
whether the combination of hardships takes the case beyond those hardships ordinarily
associated with deportation.



Counsel provides a letter regarding the hardship the applicant's spouse, 69 years old at the time the a
was filed will face were the applicant removed from the United States. As stated by

[the applicant] is providing daily care and support to his wife
who suffers from severe deformity osteoarthritis of both knees, causing inability to walk and

care for herself. She also suffers from severe osteo orosis of the spine secondary to chmotherapy (sic)
administered for treatment of right breast cancer. underwent two full operations ... Both
operations were due to severe knee pain. The operations left ompletely dependent upon
her husband for all daily necessities and activities. In addition, as high blood pressure
associated with headaches and dizziness ... Because of daily care and assistance _

_ is able to stay home instead of residing in a nursing home or seeking State Assistance
Progra that because of _ previous medical condition, mainly her breast
cancer upport is crucial~or her well-being ... " Letter from

dated January 26, 2006.

Due to the applicant's spouse's medical situation, her immobility and her inability to care for herself, it
has been established that the applicant's spouse would experience extreme hardship if the applicant were
unable to remain in the United States and care for the applicant's spouse. The applicant's spouse needs
the emotional, psychological and physical support that the applicant provides; the applicant's permanent
absence would cause extreme hardship for the applicant's spouse.

The AAO notes that extreme hardship to a qualifying relative must be also established in the event that he
or she relocates with the applicant based on the denial of the applicant's waiver request. In this case, no
evidence has been provided to establish that the applicant's spouse, born in Poland, is unable to relocate
abroad to reside with the applicant were the applicant removed from the United States.

The record, reviewed in its entirety and in light of the Cervantes-Gonzalez factors, cited above, does not
support a finding that the applicant's spouse will face extreme hardship if the applicant is removed.
Rather, the record demonstrates that she will face no greater hardship than the unfortunate, but expected,
disruptions, inconveniences, and difficulties arising whenever a spouse is removed from the United
States. Although the AAO is not insensitive to the applicant's spouse's situation, the record does not
establish that the hardship she would face rise to the level of "extreme" as contemplated by statute and
case law.

Having found the applicant statutorily ineligible for relief, no purpose would be served in discussing
whether the applicant merits a waiver as a matter of discretion. In proceedings for application for waiver
of grounds of inadmissibility under § 212(h), the burden of proving eligibility remains entirely with the
applicant. Section 291 of the Act, 8 U.S.C. § 1361. Here, the applicant has not met that burden.
Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.


