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DISCUSSION: The waiver application was denied by the District Director, EI Paso , Texas, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The application
will be denied.

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United States under
section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act) , 8 U.S.C. § 1182(a)(6)(C)(i), for
seeking admission into the United States by fraud or willful misrepresentation . She sought a waiver of
inadmissibility pursuant to section 212(i) of the Act, 8 U.S.c. § 1182(i), which the District Director denied ,
finding that the applicant failed to establish extreme hardship would be imposed on a qualifying relative.
Decision ofthe District Director, dated January 6,2005.

The AAO will first address the District Director's finding of inadmissibility under section 2 l2(a)(6)(C)(i) of
the Act.

Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa , other documentation, or
admission into the United States or other benefit provided under this Act is
inadmissible.

The elements of a material misrepresentation are set forth in Matter of S- and B-C-, 9 I&N Dec. 436 (BIA
1960; AG 1961) as follows:

A misrepresentation made in connection with an application for visa or other documents, or
with entry into the United States, is material if either: .

1. the alien is excludable on the true facts, or
2. the misrepresentation tends to shut off a line of inquiry which is relevant to the

alien's eligibility and which might well have resulted in a proper determination that
he be excluded.

On appeal , the applicant's husband states that his wife was never asked whether she had ever been denied a
resident's visa. He states that at the bridge his wife was asked if she had claimed to be a U.S. citizen and she
replied "no. " Form 1-290B.

The record contains documents that convey that the applicant committed fraud and material misrepresentation
in order to obtain a nonimmigrant visa by falsely claiming to be employed as a nurse with

located at
Mexico, and presenting fraudulent documents in support of the claim. Letter

and pay stubs from AMNSA; Nonimmigrant Visa Applications. Based on the evidence in the record , the
district director was correct in finding the applicant inadmissible under section 212(a)(6)(C)(i) of the Act.

The AAO will now address the finding that a waiver of inadmissibility is not warranted.

Section 212(i) of the Act provides that:



(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] may, in
the discretion of the Attorney General [Secretary] , waive the application of clause (i)
of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a
United States citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of the Attorney General [Secretary] that the refusal of
admission to the United States of such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such an alien.

The applicant seeks a waiver of inadmissibility. A section 212(i) waiver of the bar to admission resulting
from violation of section 212(a)(6)(C) of the Act is dependent first upon a showing that the bar imposes an
"extreme hardship" to the citizen or lawfully resident spouse or parent of the applicant. Hardship to the
applicant is not a permissible consideration under the statute and will be considered only to the extent that it
results-in hardship to a qualifying relative. The qualifying relative in the present case is the applicant's
husband. Once extreme hardship is established, it is but one favorable factor to be considered in the
determination of whether the Secretary should exercise discretion. See Matter ofMendez, 21 I&N Dec. 296
(BIA 1996).

Extreme hardship to the applicant's husband must be established in the event that he joins the applicant; and in
the alternative, that he remains in the United States. A qualifying relative is not required to reside outside of
the United States based on the denial of the applicant 's waiver request.

"Extreme hardship" is not a definable term of "fixed and inflexible meaning"; establishing extreme hardship
is "dependent upon the facts and circumstances of each case." Matter of Cervantes-Gonzalez, 22 I&N
Dec. 560, 565 (BIA 1999). The BIA in Matter a/Cervantes-Gonzalez lists the factors it considers relevant in
determining whether an applicant has established extreme hardship pursuant to section 212(i) of the Act. The
factors include the presence of a lawful permanent resident or United States citizen spouse or parent in this
country; the qualifying relative's family ties outside the United States; the conditions in the country or
countries to which the qualifying relative would relocate and the extent of the qualifying relative's ties in such
countries; the financial impact of departure from this country; and significant conditions of health,
particularly when tied to an unavailability of suitable medical care in the country to which the qualifying
relative would relocate. Id. at 565-566. The BIA indicated that these factors relate to the applicant's
"qualifying relative." Id. at 565-566.

The applicant makes no claim of "extreme hardship" to her husband in the event that the waiver application is
denied and her husband remains in the United States without her; and in the alternative, that he joins her in
Mexico.

Having found the applicant statutorily ineligible for relief, no purpose would be served in discussing whether
she merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the Act, 8
U.S.c. § I I82(i), the burden of proving eligibility remains entirely with the applicant . See Section 291 of the
Act, 8 U.S.C. § 1361. The applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.
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