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DISCUSSION: The waiver application was denied by the Officer in Charge, Port-au-Prince, Haiti. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained. 

The record reflects that the applicant is a native and citizen of Haiti who was found to be 
inadmissible to the United States pursuant section 212(a)(6)(C)(i) of the Act, 8 U.S.C. 
5 1182(a)(6)(C)(i), as an alien who attempted to enter the United States through fraud or willful 
misrepresentation, and section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. 5 11 82(a)(9)(B)(i)(II), for having been unlawfully present in the United States for more than one 
year. The applicant is married to a naturalized U.S. citizen and seeks a waiver of inadmissibility 
pursuant to section 212(i) of the Act, 8 U.S.C. 5 1 182(i), and section 212(a)(9)(B)(v) of the Act, 8 
U.S.C. 5 11 82(a)(9)(B)(v), in order to reside with his wife in the United States. 

The officer in charge found that the applicant failed to establish extreme hardship to his U.S. citizen 
spouse. Decision of the Ofjcer in Charge, dated May 23,2007. 

On appeal, counsel contends that the officer in charge erred in denying the applicant's waiver 
application and that the applicant did, indeed, establish extreme hardship to his U.S. citizen spouse. 

The record contains, inter alia: a copy of the marriage certificate of the applicant and his wife, 
they were married on Au ust 2 1, 1995; a Mental Health Evaluation for 

letters and a fax from A:; several letters of support from 
friends and family; a letter f i o m  doctor and copies of her medical records; 
copies of Western Union receipts; copies of bills and other financial and tax documents; the 
Department of State's 2006 Country Reports on Human Rights Practices for Haiti and other 
background information on Haiti; a copy of - naturalization certificate; and a 
copy of an approved Petition for Alien Relative (Form 1-130). The entire record was reviewed and - .  - - 

considered in rendering this decision on the appeal. 

Section 2 12(a)(6)(C)(i) of the Act provides: 

In general.-Any alien who, by fraud or willfully misrepresenting a material fact, 
seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided under 
this Act is inadmissible. 

Section 2 12(i) provides: 

(1) The Attorney General [now Secretary of Homeland Security] may, in the 
discretion of the Attorney General [now Secretary of Homeland Security], 
waive the application of clause (i) of subsection (a)(6)(C) in the case of an 
immigrant who is the spouse, son, or daughter of a United States citizen or of an 
alien lawfully admitted for permanent residence, if it is established to the 



satisfaction of the [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully permanent resident spouse or parent of such an alien. 

Section 212(a)(9)(B) of the Act, 8 U.S.C. $ 1182(a)(9)(B)(i)(II), provides, in pertinent part: 

Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who - 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the Attorney General [Secretary] that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. 

In this case, the record shows, and counsel does not contest, that the applicant presented a counterfeit 
Canadian citizenship card to an immigration officer in an attempt to enter the United States at 
Champlain, New York, on June 18, 1999. After a credible fear interview, the applicant was granted 
parole and entered the United States. The applicant failed to appear for a hearing before the 
immigration judge and was ordered removed in absentia on September 15,2000. The applicant was 
removed in August 2003. Therefore, the record shows that the applicant is inadmissible under 
section 212(a)(6)(C)(i) of the Act, 8 U.S.C. 5 1182(a)(6)(C)(i), for attempting to enter the United 
States by fraud or willful misrepresentation and for being unlawfully present in the country for more 
than one year.' 

1 The officer in charge also found the applicant inadmissible under section 212(a)(9)(A)(i) of the 
Act, 8 U.S.C. 5 212(a)(9)(A)(i), as an alien who had been previously removed and seeks admission 
within five years of the date of such removal. The AAO notes that more than five years have passed 
since the applicant's 2003 removal. 
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A waiver of inadmissibility under section 2 12(i) and section 2 12(a)(9)(B)(v) is dependent first upon 
a showing that the bar imposes an extreme hardship to the U.S. citizen or lawfilly resident spouse or 
parent of the applicant. See section 212(i)(l) of the Act, 8 U.S.C. tj 1182(i)(l); section 
212(a)(9)(B)(v) of the Act, 8 U.S.C. tj 1182(a)(9)(B)(v). Once extreme hardship is established, it is 
but one favorable factor to be considered in the determination of whether the Secretary should 
exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. See Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In 
Matter of Cervantes-Gonzalez, the Board of Immigration Appeals (BIA) set forth a list of non- 
exclusive factors relevant to determining whether an alien has established extreme hardship to a 
qualifying relative pursuant to the Act. These factors include: the presence of family ties to U.S. 
citizens or lawful permanent residents in the United States; family ties outside the United States; 
country conditions where the qualifying relative would relocate and family ties in that country; the 
financial impact of departure; and significant health conditions, particularly where there is 
diminished availability of medical care in the country to which the qualifying relative would 
relocate. Id. at 566. The BIA has held: 

Relevant factors, though not extreme in themselves, must be considered in 
the aggregate in determining whether extreme hardship exists. In each 
case, the trier of fact must consider the entire range of factors concerning 
hardship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associated with 
deportation. 

Matter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted). In addition, the Court of 
Appeals for the Ninth Circuit has held that "the most important single hardship factor may be the 
separation of the alien from family living in the United States," and, "[wlhen the BIA fails to give 
considerable, if not predominant, weight to the hardship that will result from family separation, it has 
abused its discretion." Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) (citations 
omitted). See also CerriNo-Perez v. INS, 809 F.2d 1419, 1424 (9'h Cir. 1987) ("We have stated in a 
series of cases that the hardship to the alien resulting from his separation from family members may, 
in itself, constitute extreme hardship.") (citations omitted); Mejia-Carrillo v. INS, 656 F.2d 520, 522 
(9" Cir. 198 1) (economic impact combined with related personal and emotional hardships may cause 
the hardship to rise to the level of extreme) (citations omitted). 

The record reflects that the applicant and his wife got married in Haiti in August 1995. According to 
a Mental Health Evaluation in the record, since the applicant's r e m o v a 1 , " h a s  
been feeling very depressed and she has been considering the idea of killing herself many times." 
Mental Health Evaluation b y ,  dated May 17, 2007. The counselor concluded that 

appears to have significant emotional problems including risk of suicide." 
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I'carries the diagnosis of depression and severe anxiety"). 

such a state of depression that she has driven through red lights and stop signs, forgets how to get to 
work or get home, "is not in the[] right state of mind," and "[alt times, she sits shaking her head, 
rocking back and forth talking to herself about her husband's situation." Id. - 
further states that - goes for days without eating or drinking and doesn't sleep. 
Id. 

m o t h e r  similarly states that her daughter's health has deteriorated since the 
applicant's deportation, that - frequent1 com lains of migraines and stomach 
pains, and that she is unable to eat. Letter from Y, dated May 17, 2007. 
Furthermore, her mother states that "[elvery time I look a t ,  she is 
rocking her body backward and forward like a crazy individual. I keep telling her to stop it, but she 
still keeps doing it. It must be beyond her control." Id. -, mother further 
states that she needs her daughter's continued financial support and that since the applicant's 
d e p o r t a t i o n ,  has been unable to financially support her mother, as she had 
previously done. Id. - sister states that h a d  to sell her house for less than it 
was worth after the applicant was deported because she could not afford to make the mortgage 

dated May 14, 2007. Her sister further states that their 
mother needs to financially support her, and that s e n d s  
money to her husband in Haiti because he cannot find employment there. Id.; see also Letterfrom - undated (stating that she loaned - $1,200 because she was 
unable to pay her bills). In addition, her sister states that w e n t  into a "great 
depression" due to her separation from her husband, could not work because of it, and "expressed 
her desire to die on numerous occasions." Id. Her sister further states that - 
"cannot make it" without her husband and that she is afraid she is going to lose her sister if the 
applicant doesn't return to the United States. Id.; see also Letter f i n ?  - 
dated May 9, 2007 (letter f r o m  other sister, stating that since the applicant's 
deportation, - "has not been the same," is stressed and depressed, and has told 
her that she "doesn't know why she's living."). - states that she is unable to pay all of her bills since her husband's departure. 
L e t t e r f r o m ,  dated May 23, 2007. She further states she has had to visit 
her doctor more frequently due to headaches, migraines, chest pain, and a "feeling of heart fast 
beating." Id. She also states she feels like "run[ning through] the street screaming," that she feels a 
sharp pain in the back of her head, and fears that if she cries, her "heart may break up and [her] 
breathing may stop." Id. She claims to be under treatment for depression, sinus problems, a 
gallbladder infection, and endometriosis. Id. In addition, she claims she has "terrible lower 
abdomen pain and upset upper abdomen pain," as well as pain in her left leg. Fax to B 



DHS, dated February 18, 2009. She states she cannot go back to Haiti because it is not safe as she 
was robbed the last time she was there, in July 2005. Letterfrom s u p r a  
(stating that the robbers "took almost everything that [she] had on"). 

Upon a complete review of the record evidence, the AAO finds that the applicant has established 
that his wife has experienced, and will continue to experience, extreme hardship if his waiver 
application is denied. 

The AAO finds t h a t  has suffered extreme hardship since her husband departed 
the United States. The record shows that i s  severely depressed, has severe 
anxiety, and is possibly suicidal as a result of her husband's departure. As described by her pastor, 
mother, and sisters, - has been unable to eat, sleep, work, or do simple everyday 
things such as drive safely since her husband was removed from the United States. Instead, 

i s  often seen rocking and talking to herself about her husband's immigration 
status. 

In addition, the AAO finds that - has suffered extreme financial hardship. The 
record indicates that she has had to sell her home for less than its worth, owes friends money, and is 
currently unemployed. The record further indicates that she had been financially supporting her mother 
as well as her husband in Haiti, but that she is now unable to keep up with her own bills. Several 
documents in the record indicate that her accounts are ~ a s t  due and have been forwarded to a collection 
agency. See, e.g., Letterfiom dated April 25,2007 
(stating that -1 account has been written off as bad debt and forwarded to the 
bank's recovery division for collection); Statement.from Sprint, dated February 12, 2007 (stating that 

ce would be disconnected imminently due to non-payment); Letter 
dated January 12, 2007 (stating that s auto 

insurance was canceled due to non-payment). 

Considering - mental health, in addition to the financial hardship she has 
experienced, the effects of denying the applicant's waiver application on go 
above and beyond the experience that is typical to individuals separated as a result of deportation and 
rises to the level of extreme hardship. See Matter of Mendez-Moralez, 2 1 I&N Dec. 296, 303 (BIA 
1996) (finding extreme hardship to the applicant's wife based on her history of depression and a - 
suicide attempt); cf: i .  Fed.Appx. 592, 593-94 (9" Cir. 2008) 
(unpublished) (stating that a "psychiatrist's opinion that mother will 'likely . . . attempt 
suicide' [if her son is deported] is . . . highly probative of extreme hardship") (emphasis in original). 

It would also constitute extreme hardship for to move to Haiti to avoid the 
hardship of separation from her husband. According rn to the last time she was 
in Haiti, she was robbed. Letterfrom - supra. Her claims that she feels 
unsafe in Haiti are supported by the country conditions reports in the record which describe Haiti as 
a very dangerous country. See, e.g., Bureau of Consular Affairs, Consular Information Sheet, Haiti, 
dated April 27, 2007 (stating that "Haiti is one of the least . . . stable countries in the Western 
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Hemisphere," "[tlravel in Haiti can be dangerous," and "[tlhere are no safe areas in Haiti."). In sum, 
the AAO finds that the evidence of hardship, considered in the aggregate and in light of the 
Cervantes-Gonzalez factors cited above, supports a finding that - faces extreme 
hardship if the applicant is refused admission. 

The AAO also finds that the applicant merits a waiver of inadmissibility as a matter of discretion. 

In discretionary matters, the alien bears the burden of proving that positive factors are not 
outweighed by adverse factors. See Matter of T-S-Y-, 7 I&N Dec. 582 (BIA 1957). The adverse 
factors in the present case include the applicant's misrepresentation and unlawful presence in the 
United States. The favorable and mitigating factors in the present case include the applicant's family 
ties to the United States, including his U.S. citizen wife; the extreme hardship to the applicant's wife 
if he were refused admission; numerous letters of support describing the couple as a happy and 
loving couple, and as one of the "best example[s of a] couple I've [lever known," Letter from 
, dated May 17,2007; and the applicant's lack of any criminal convictions. 

The AAO finds that, although the applicant's immigration violations are serious and cannot be 
condoned, when taken together, the favorable factors in the present case outweigh the adverse 
factors, such that a favorable exercise of discretion is warranted. Accordingly, the appeal will be 
sustained. 

ORDER: The appeal is sustained. 


