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DISCUSSION: The waiver application was denied by the Director, California Service Center. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained. 

The applicant, a native and citizen of Cuba, was found to be inadmissible to the United States 
pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
$ 1182(a)(2)(A)(i)(I), for having been convicted of crimes involving moral turpitude. The record 
indicates that the applicant has a U.S. citizen spouse, three U.S. citizen children and that his mother 
is a lawful permanent resident. The applicant seeks a waiver of inadmissibility under section 212(h) 
of the Act, 8 U.S.C. 5 1 182(h), in order to reside with his family in the United States. 

The director based the finding of inadmissibility under section 212(a)(2)(A)(i)(I) of the Act on the 
applicant's conviction on March 15, 1982, for the offense of Burglary and Grand Theft, committed 
on or about November 24, 1981. Director S Decision, dated August 1, 2006. Counsel does not 
contest the district director's determination of inadmissibility. The director found that the applicant 
failed to establish that extreme hardship would be imposed on a qualifying relative and denied the 
Application for Waiver of Grounds of Inadmissibility (Form 1-601) accordingly. Id. 

On appeal, counsel asserts that the director erred in denying the applicant's waiver application. 
Counsel states that the applicant's U.S. citizen spouse and eighty-one year old lawful permanent 
resident mother will both suffer extreme hardship as a result of the applicant's inadmissibility. 
Notice of Appeal (Form I-290B), dated August 28, 2006. Counsel states that in the director's 
decision he indicates that the applicant should be able to help his family financially from Cuba. 
Counsel asserts that the director neglected to consider that it would be impossible for a Cuban to 
send money to the United States. Id. 

The AAO notes that the applicant has an arrest record showing ten arrests: 1). On October 16, 1981 
the applicant was arrested for Burglary of Unoccupied Dwelling and Grand Theft. These charges 
were nolle prossed on March 1, 1982. 2). On November 24, 198 1, the applicant was again arrested 
for Burglary of Unoccupied Dwelling and Grand Theft. Adjudication was withheld on these charges 
and on March 8, 1982 the applicant was ordered to serve three years probation. 3). On March 16, 
1984, the applicant was arrested for Burglary of Unoccupied Dwelling and on April 19, 1984 the 
court decided to take no action on the charge. 4). On April 7, 1984, the applicant was arrested for 
Burglary of Unoccupied Dwelling and on May 15, 1984 the court decided to take no action on the 
charge. 5). On February 12, 1993, the applicant was arrested for Resisting Arrest without Violence. 
Adjudication was withheld on this charge and on May 21, 1993 the applicant was ordered to pay a 
fine. 6). On April 3, 1994 the applicant was arrested for driving with an expired license. 7). On 
April 12, 1994, the applicant was arrested for Petit Theft on April 13, 1994, adjudication was 
withheld and the applicant was sentenced to three years probation. 8). On May 12, 2001, the 
applicant was arrested for Disorderly Intoxication, adjudication was withheld, and the applicant was 
subsequently found not guilty on November 13,2001.9). On June 26,2001, the applicant was again 
arrested for driving with an expired license. This charge was cleared on October 3, 2001. 10). On 
December 31, 2001, the applicant was arrested for Driving Under the Influence under Florida 
Statute 3 16.193. The record of this arrest includes the applicant's admission of the arrest on his 



Application to Register Permanent Residence and an indication of the arrest in the U.S. Citizenship 
and Immigration Service's (USCIS) records. There is no record of a conviction or how this arrest 
was resolved. 

The AAO notes that having a charge nolle prossed is not a conviction. When a charge is nolle 
prossed it is dropped and there is no prosecution. In addition, although the court withholds 
adjudication in many of the charges against the applicant, these cases do amount to a conviction for 
immigration purposes as a punishent was imposed. Therefore, the applicant was convicted of 
three crimes involving moral turpitude: Burglary of Unoccupied Dwelling and Grand Theft on 
March 8, 1982 and Petit Theft on April 13,1994.' 

Section 2 12(a)(2)(A) of the Act states in pertinent part: 

(i) [Alny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of - 

(I> a crime involving moral turpitude (other than a purely 
political offense) or an attempt or conspiracy to commit such 
a crime . . . is inadmissible. 

Section 2 12(h) of the Act provides, in pertinent part, that: 

The Attorney General [now, Secretary, Homeland Security, "Secretary"] may, in his 
discretion, waive the application of subparagraphs (A)(i)(I) . . . of subsection (a)(2) . . 
. if- 

(1) (A) . . . it is established to the satisfaction of the Attorney General that - 

(i) . . . the activities for which the alien is inadmissible occurred 
more than 15 years before the date of the alien's application for a 
visa, admission, or adjustment of status, 

(ii) the admission to the United States of such alien would not be 
contrary to the national welfare, safety, or security of the United 
States, and 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse, parent, son, or 
daughter of a citizen of the United States or an alien lawfblly 
admitted for permanent residence if it is established to the 
satisfaction of the Attorney General that the alien's denial of 
admission would result in extreme hardship to the United States 

1 The AAO notes that for immigration purposes, the applicant's May 2 1, 1993 arrest for Resisting Arrest without 
Violence is not a crime involving moral turpitude. 
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citizen or lawfidly resident spouse, parent, son, or daughter of 
such alien . . . 

The record indicates that the applicant was convicted of offenses that were committed on November 
24, 198 1 and April 12, 1994. His current application for adjustment of status is 15 years after those 
activities; he is therefore eligible for a waiver pursuant to section 212(h)(l)(A) of the Act. 

The applicant's spouse states that she and the applicant have been married for twenty-five years. 
Spouse's Statement, dated October 22, 2004. She states that she totally depends on the applicant as 
she is disabled due to depression and nerves. She states that the applicant is the only person who has 
the patience, love and understanding to help her. She also states that the applicant cares for his 
seventy-nine year old mother, taking her to doctor's appointments and aiding in her recovery from 
hip surgery. Id. The record also indicates that the applicant has been employed as a molding maker 
since 1989 and has not been arrested since 2001. Thus, the AAO finds that the admission of the 
applicant would not be contrary to the national welfare, safety, or security of the United States and that 
the applicant has been rehabilitated. 

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of 
discretion. In discretionary matters, the applicant bears the burden of proving eligibility in terms of 
equities in the United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 
I&N Dec. 582 (BIA 1957). 

In evaluating whether section 212(h)(l)(B) relief is warranted in the exercise of 
discretion, the factors adverse to the alien include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional 
significant violations of this country's immigration laws, the existence of a 
criminal record, and if so, its nature and seriousness, and the presence of other 
evidence indicative of the alien's bad character or undesirability as a permanent 
resident of this country. The favorable considerations include family ties in the 
United States, residence of long duration in this country (particularly where alien 
began residency at a young age), evidence of hardship to the alien and his family if 
he is excluded and deported, service in this country's Armed Forces, a history of 
stable employment, the existence of property or business ties, evidence of value or 
service in the community, evidence of genuine rehabilitation if a criminal record 
exists, and other evidence attesting to the alien's good character (e.g., affidavits 
from family, friends and responsible community representatives). 

See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996). The AAO must then, 
"[Blalance the adverse factors evidencing an alien's undesirability as a permanent resident with the 
social and humane considerations presented on the alien's behalf to determine whether the grant of 
relief in the exercise of discretion appears to be in the best interests of the country. " Id. at 300. 
(Citations omitted). 

The adverse factor in the present case is the applicant's criminal record. The favorable factors in 
the present case are the applicant's family ties to the United States; the applicant's consistent record 



of employment; the applicant's lack of a criminal record or offense since 2001; and, as indicated by 
a statement from his spouse, the applicant's attributes as a good son and husband. 

The AAO finds that the crimes committed by the applicant are serious in nature and cannot be 
condoned. Nevertheless, the AAO finds that taken together, the favorable factors in the present 
case outweigh the adverse factors, such that a favorable exercise of discretion is warranted. 
Accordingly, the appeal will be sustained. 

ORDER: The appeal is sustained. 


