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DISCUSSION: The waiver application was denied by the District Director, Los Angeles, 
California, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be sustained. 

The applicant, is a native and citizen of the Philippines who was found to be 
inadmissible to the United States pursuant to section 212(a)(6)(C)(i) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 3 1182(a)(6)(C)(i), for seeking admission into the United States 
by fraud or willful misrepresentation. 

The applicant sought a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 U.S.C. 5 
1182(i), so as to immigrate to the United States and live with her U.S. citizen husband. The district 
director concluded that the applicant had failed to establish that her bar to admission would impose 
extreme hardship on a qualifying relative, and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. Decision of the District Director, dated February 2, 
2007. The applicant submitted a timely appeal. 

On appeal, counsel states that the applicant is not inadmissible for seeking admission into the United - - - - 
States by willful misrepresentation. According to counsel, the applicant's employer, unbeknownst to 
the applicant, used a passport bearing the name to bring the applicant to the United 
States. Counsel states that the applicant learned of the misrepresentation one year later when she 
asked for her passport from her employer and her employer told her that she used - 
passport to bring her to the United States. s that the applicant's former attorney did 
not know that it was not the applicant, but , who committed the misrepresentation by 
showing the passport of so that the applicant could gain admission into the country at the 
port of entry. 

According to counsel, the applicant's spouse, experience extreme 
hardship if the waiver application were denie has asthma attacks 
that are tri ered by stress, high cholesterol, and a family history of heart attacks. Counsel states 
that requires his wife to assist him with his health. Counsel conveys that -1 
would experience extreme hardship in the Philippines: he would be unemployed and separated from 
family members in the United States, he would live in poverty, and he lose the investment in his 
house and his well-paying job of 22 years. Counsel states that the education of the applicant's 
children would be impacted if they lived in the Philippines and that the family would live in a 
politically unstable country. Counsel conveys that the applicant has lived in the United States for 19 
years and has three U.S. citizen children. 

The AAO will first address the finding of inadmissibility. 

Section 2 12(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willhlly misrepresenting a material fact, seeks 
to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 
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The record contradicts the statements made by counsel regarding misrepresentation. The record 
reflects that it was the applicant who purchased the passport and visa that she used to enter the 
United States. In her affidavit dated June 2, 1997, the applicant states: 

1. That sometime in the early 1988, while I was in Manila, Philippines, a certain - asked me if I wanted to go to the United States. I said I wanted to. 
She told me that she will take care of procuring my travel documents, that include[d] 
[a] visa, passport and plane ticket, which she did. In return I paid her a total amount 
of One Thousand Seven Hundred U.S. Dollars ($1,700.00). 

2. That about two weeks before my departure, I was told to pack my bags . . . I left 
Manila International Airport for the U.S. During my travel, I was with a certain 

who was holding all my travel documents, including my plane ticket. 
me the passport I used once and I saw that it was bearing the name 

. The photo of in the passport looked like me. 

3. That from San Francisco International Airport, our pod of entry, - 
accompanies me to San Jose. A few days later, she went back to the Philippines. I 
never got hold of my travel documents. From then I remained in the United States . 

The statements made in applicant's letter, dated March 29, 2007, submitted on appeal are 
inconsistent with those made in the applicant's affidavit set forth above. In 
claims to have been housekeeper in the Philippines and that 
would take care of all the documents for me." The applicant states that 
presented the passport and visa on her behalf to the immi ration inspector at the San Francisco 
Airport. The applicant claims to have worked for =f in the United States and that when she 
asked f o r  her passport she was told by t h a t  had used the passport of 
her daughter to bring the applicant to the United States. The applicant claims that it was 
then that she was shown the passport and saw that the passport was issued in the name B 
The ap licant fbrther states that in September 1994 she worked as a housekeeper for Mrs. d 
It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless 
the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 
19 I&N Dec. 582,591-92 (BIA 1988). 

Based on the affidavit in the record, which shows that the applicant admitted that she purchased a 
passport and visa in the name and used that passport to enter the United States, the 
district director was correct in finding the applicant inadmissible under section 212(a)(6)(C) of the 
Act for willfully misrepresenting the material fact of her identity in order to procure admission into 
the United States. 

Section 212(i) of the Act provides a waiver for fraud and material misrepresentation. That section 
states that: 



(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an alien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such an alien. 

The waiver under section 212(i) of the Act requires the applicant show that the bar to admission 
imposes an extreme hardship to the citizen or lawfully resident spouse or parent of the applicant. 
Hardship to an applicant and to his or her child are not a consideration under the statute, and unlike 
section 212(h) of the Act where a child is included as a qualifying relative, they are not included 
under section 212(i) of the Act. Thus, hardship to the applicant and her U.S. citizen children will be 
considered only to the extent that it results in hardship to a qualifying relative, who in this case is the 
applicant's U.S. citizen spouse. Once extreme hardship is established, it is but one favorable factor 
to be considered in determining whether the Secretary should exercise discretion. See Matter of 
Mendez-Moralez, 21 I&N Dec. 296,301 (BIA 1996). 

"Extreme hardship" is not a definable term of "fixed and inflexible meaning"; establishing extreme 
hardship is "dependent upon the facts and circumstances of each case." Matter of Cervantes- 
Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). The Board of Immigration Appeals (BIA) in Matter 
of Cervantes-Gonzalez lists the factors it considers relevant in determining whether an applicant has 
established extreme hardship pursuant to section 212(i) of the Act. The factors include the presence 
of a lawful permanent resident or United States citizen spouse or parent in this country; the 
qualifying relative's family ties outside the United States; the conditions in the country or countries 
to which the qualifying relative would relocate and the extent of the qualifying relative's ties in such 
countries; the financial impact of departure from this country; and significant conditions of health, 
particularly when tied to an unavailability of suitable medical care in the country to which the 
qualifying relative would relocate. Id. at 565-566. The BIA indicated that these factors relate to the 
applicant's "qualifying relative." Id. at 565-566. 

In Matter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996), the BIA stated that the factors to consider in 
determining whether extreme hardship exists "provide a framework for analysis," and that the 
"[r]elevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists." It further stated that "the trier of fact must consider 
the entire range of factors concerning hardship in their totality" and then "determine whether the 
combination of hardships takes the case beyond those hardships ordinarily associated with 
deportation." (citing Matter of Ige, 20 I&N Dec. 880, 882 (BIA 1994). 

Extreme hardship to the applicant's spouse must be established in the event that he remains in the 
United States without her, and alternatively, if he joins the applicant to live in the Philippines. A 
qualifying relative is not required to reside outside of the United States based on the denial of the 
applicant's waiver request. 



Submitted into the record are a document about asthma, a monthly tuition sheet for a Montessori 
school, articles about Whirlpool Corporation, letters, birth certificates, financial records, and 
documents about the Philippines. 

In an undated letter c o n t e n d s  that he has health problems for which he requires assistance 
from his spouse. He states that he uses a nebulizer machine for treating asthma, that his wife makes 
sure that he does not have difficulty breathing at night, and that he is seen by his physician every 90 
days for his condition. states that his family has a history of heart disease. - 

on account of passing out at home due to shortness of 
The letter by d a t e d  November 

20, 2006, states that was diagnosed with asthma that is aggravated by 
stress, and that dail and uses an Albuteral Inhaler as needed; and 

every three months. of East Bay Cardiology Medical 
Group states that workup and is unable to travel at that time. 

In .his undated letter, the applicant's husband states that his wife is needed to take care of their 
children while he works and that he cannot afford children. Birth certificates show the applicant's 
children were born on June 14, 1997, August 6, 1998, and January 13,2003. The employment letter 
dated November 10, 2006, shows the applicant's husband has been employed by Maytag 
Corporation on June 23, 1984, and is a manager of a retail store, earning $55,100 annually. Wage 
statements show he nets approximately $3,55 1 monthly and has health benefits. 

Courts have stated that "the most important single hardship factor may be the separation of the alien 
from family living in the United States," and also, "[wlhen the BIA fails to give considerable, if not 
predominant, weight to the hardship that will result from family separation, it has abused its 
discretion." Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) (citations omitted); 
Cerrillo-Perez v. INS, 809 F.2d 1419, 1424 (9th Cir. 1987) (remanding to BIA) ("We have stated in 
a series of cases that the hardship to the alien resulting from his separation from family members 
may, in itself, constitute extreme hardship.") (citations omitted). 

However, in Hassun v. INS, 927 F.2d 465, 468 (9th cir. 1991), the Ninth Circuit upheld the finding 
that deporting the applicant and separating him from his wife and child was not conclusive of 
extreme hardship as it "was not of such a nature which is unusual or beyond that which would 
normally be expected from the respondent's bar to admission." (citing Pate1 v. INS, 638 F.2d 1199, 
1206 (9th Cir.1980) (severance of ties does not constitute extreme hardship). As stated in Perez v. 
INS, 96 F.3d 390, 392 (9th Cir. 1996), "[e]xtreme hardship" is hardship that is "unusual or beyond 
that which would normally be expected" upon deportation and "[tlhe common results of deportation 
or exclusion are insufficient to prove extreme hardship." (citing Hassan v. INS, 927 F.2d 465, 468 
(9th Cir. 199 1)). 

In view of the evidence in the record that shows t h a t  physical health has been 
negatively impacted by his concern about separation from the applicant, the AAO finds that the 
cumulative general emotional effect, coupled with the increased financial and familial burden that 

will have to endure as a result of raising a three young children without their mother, 
renders the hardship in this case beyond that which is normally experienced in most cases of 
removal. Accordingly, the AAO finds that the record establishes that will experience 



extreme hardship if he remains in the United States without his wife. 

Counsel conveys that the applicant's spouse would experience extreme hardship in the Philippines 
due to unemployment, family separation, poverty, loss of his house and job, the impact on his 
children's education, his health problems and the unavailability of health care, and the safety risks in 
living there. 

In considering the evidence cumulatively, the AAO finds that the hardship to the applicant's 
husband if he were to join his wife to live in the Philippines, that is the loss of his job of 22 years, his 
separation from family members in the United States, and his lack of connection to the Philippines, 
rises to the level of extreme. 

The grant or denial of the above waiver does depend only on the issue of the meaning of "extreme 
hardship." Once extreme hardship is established, the Secretary then determines whether an exercise 
of discretion is warranted. 

The favorable factors in this matter are the extreme hardship to the applicant's spouse and children, 
and the passage of 20 years since the applicant's immigration violations. The unfavorable factors in 
this matter are the applicant's entry into the United States by presenting a fraudulent document, her 
unlawful presence, and any unauthorized employment. The applicant does not appear to have a 
criminal record. 

While the AAO cannot emphasize enough the seriousness with which it regards the applicant's 
flagrant breach of the immigration laws of the United States, the severity of the applicant's 
misrepresentation is at least partially diminished by the fact that 20 years have elapsed since the 
applicant's immigration violation. The AAO finds that the hardship imposed on the applicant's 
spouse as a result of her inadmissibility outweighs the unfavorable factors in the application. 
Therefore, a favorable exercise of the Secretary's discretion is warranted in this matter. 

In proceedings for application for waiver of grounds of inadmissibility under sections 212(i) of the 
Act, the burden of establishing that the application merits approval remains entirely with the 
applicant. See section 291 of the Act, 8 U.S.C. 5 1361. The applicant has met that burden. 
Accordingly, the appeal will be sustained. The application will be approved. 

ORDER: The appeal is sustained. The waiver application is approved. 


