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DISCUSSION: The waiver application was denied by the Officer-in-Charge, Johannesburg, South 
Africa, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Botswana who was found to be inadmissible to the United 
States pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1182(a)(6)(C)(i), for attempting to procure a visa to the United States by fraud or willful 
misrepresentation, and pursuant to section 212(a)(l)(A)(i) of the Act, 8 U.S.C. 5 1182(a)(l)(A)(i), 
for having been determined to have a communicable disease of public health significance. The 
applicant's spouse is a U.S. citizen. The applicant seeks a waiver of inadmissibility pursuant to 
section 212(i) of the Act, 8 U.S.C. 5 1 182(i) and section 212(g) of the Act, 8 U.S.C. 5 1 182(g). 

The officer-in-charge concluded that the applicant had failed to establish that extreme hardship 
would be imposed on her spouse and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. Decision of the OfJicer-in-Charge, at 5, dated November 
27, 2007. 

On appeal, the applicant states that she is undergoing counseling, the allegations of concealing her 
HIV+ status and deliberate misrepresentations are incorrect, the allegations of deliberate 
misrepresentation on her nonimmigrant visa form are incorrect, the miscommunication was an 
oversight due to her mental condition, she does not pose a health risk to the United States and her 
spouse will experience extreme hardship in Botswana. Form I-290B, dated December 22,2007. 

The record includes, but is not limited to, counsel's brief, medical records for the applicant's 
spouse, country conditions information on Botswana, a psychological evaluation of the applicant, 
and statements from the applicant and her spouse. 

The applicant's medical examination for her immigrant visa indicates that she tested positive for HIV 
infection. Form DS-2053, Medical Examination for Immigrant or Refugee Applicant, at 1 dated 
November 20, 2006. As such, the applicant is inadmissible under section 212(a)(l)(A)(i) of the Act 
for having been determined to have a communicable disease of public health significance. A waiver 
of a health-related ground of inadmissibility is available under section 2 12(g) of the Act. 

Subsequent to the aforementioned medical exam, the applicant answered "no" to the question on her 
Form DS-156, Nonimmigrant Visa Application, asking whether she had ever been afflicted with a 
communicable disease of public health significance. Applicant's Form DS-156, dated February 20, 
2007. Based on the applicant's misrepresentation, she is also inadmissible to the United States 
pursuant to section 212(a)(6)(C)(i) of the Act. A waiver of inadmissibility for fraud or 
misrepresentation is available under section 2 12(i) of the Act. 

The record also reflects that on September 15, 2000, the applicant was sentenced to two years of hard 
labor by the Montego Bay R.M. Court in Jamaica for each of the following convictions: Possession of 
Cocaine, Dealing in Cocaine and Attempting to Export Cocaine. Letter porn The Jamaican 
Constabulary, Kingston, Jamaica, dated April 3,2008. 



The AAO notes that it conducts the final administrative review and enters the ultimate decision for U.S. 
Citizenshp and Immigration Services (USCIS) on all immigration matters that fall within its 
jurisdiction. The AAO reviews each case de novo as to all questions of law, fact, discretion, or any other 
issue that may arise in an appeal that falls under its jurisdiction. Because the AAO engages in de novo 
review, the AAO may deny an application or petition that fails to comply with the technical 
requirements of the law, without remand, even if a district or service center director does not identifl all 
of the grounds for denial in the initial decision. See Helvering v. Gowran, 302 U.S. 238, 245-246 
(1937); see also, Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 
2001), afd. 345 F.3d 683 (9th Cir. 2003). 

Therefore, in the present matter the AAO has the authority to go beyond the officer-in-charge's 
decision in determining the grounds of inadmissibility. Accordingly, it finds that the applicant's 
conviction for Possession of Cocaine renders her inadmissible pursuant to section 2 12(a)(2)(A)(i)(II) of 
the Act, 8 U.S.C. 9 11 81(a)(2)(A)(i)(II), which states: 

(i) [Alny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of- 

(11) a violation of (or a conspiracy or attempt to violate) any law or 
regulation of a State, the United States, or a foreign country relating to a 
controlled substance.. . is inadmissible. 

Section 2 12(h) of the Act provides that: 

(h) The Attorney General [now, Secretary, Homeland Security, "Secretary"] may, in his 
discretion, waive the application of subparagraphs (A)(i)(I) . . . of subsection (a)(2) and 
subparagraph (A)(i)(II) of such subsection insofar as it relates to a single offense of 
simple possession of 30 grams or less of marijuana 

The applicant is also inadmissible to the United States under section 212(a)(2)(C)(i) of the Act, 
8 U.S.C. 8 1182(a)(2)(C)(i) for her convictions for Dealing in Cocaine and Attempting to Export 
Cocaine. Section 2 12(a)(2)(C)(i) of the Act states: 

Any alien who the consular officer or the Attorney General [now Secretary] knows or 
has reason to believe 

(i) is or has been an illicit trafficker in any controlled substance 
or in any listed chemical (as defined in section 102 of the 
Controlled Substances Act (21 U.S.C. 802), or is or has been a 
knowing aider, abettor, assister, conspirator, or colluder with 
others in the illicit trafficking in any such controlled or listed 



substance or chemical, or endeavored to do so ... is 
inadmissible. 

Only individuals convicted of possessing less than 30 grams of marijuana are eligible to apply for a 
waiver of inadmissibility under section 2 12(a)(2)(A)(i)(II) of the Act and no waiver is available for a 
section 2 12(a)(2)(C)(i) inadmissibility. Therefore, the applicant is statutorily ineligible for a waiver 
of inadmissibility pursuant to sections 2 12(a)(2)(A)(i)(II) and (C)(i) of the Act and the AAO finds no 
purpose would be served in discussing whether she is eligible for a section 212(g) or a section 212(i) 
waiver. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


