
ia;l*ngfitrlng ,d~gfa deY e t ~ d  t~;3 U.S. Department of Homeland Security 
20 Massachusetts Avenue N.W., Rrn. 3000 L?;c~'vc:':,l i . l r . : ,  * ,: t ,  *; p '  r , r l l ~ i , ~ ~  Washington, DC 20529-2090 

~"m-t%1(3i:;< Uf ~~.l:*~f;; i :~: +,:;. y >&j 

U. S. Citizenship 
and Immigration 

FILE: 
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Office: ROME, ITALY Date: JAN 0 8 2009 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(i) of the 
Immigration and Nationality Act, 8 U.S.C. 5 1 1 82(i) and under section 2 12(a)(9)(B)(v) 
of the Immigration and Nationality Act, 8 U. S .C. 8 1 1 82(a)(9)@)(v) 

ON BEHALF OF APPLICANT: 

SELF-REPRESENTED 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 8 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The waiver application was denied within the jurisdiction of the District Director, 
Rome, Italy, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The applicant is a native and citizen of Lithuania who was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 11 82(a)(9)(B)(i)(I), for having been unlawfblly present in the United States for more than 180 days 
but less than one year and pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 5 11 82(a)(6)(C)(i), for procuring a U.S. visa and admission to the United States 
by fraud or willful misrepresentation. The applicant's spouse is a U.S. citizen and she seeks a 
waiver of inadmissibility pursuant to sections 212(a)(9)(B)(v) and 212(i) of the Act, 8 U.S.C. 
5 1 182(a)(9)(B)(v) and 5 1 182(i), in order to reside in the United States with her spouse. 

The decision in this matter found that the applicant had failed to establish that extreme hardship 
would be imposed on a qualifying relative and the Application for Waiver of Ground of 
Inadmissibility was denied accordingly. Decision, at 3, dated December 30,2004. 

On appeal, the applicant's spouse states that the applicant did not willfully misrepresent or commit 
any fraud and he details the hardship he is encountering without her. Applicant's Spouse's 
Statement, at 1-2, dated January 24,2005. 

The applicant was determined to be inadmissible pursuant to section 212(a)(9)(B)(i)(I) of the Act for 
having been unlawfully present in the United States for more than 180 days but less than one year. AS 
the decision states that the applicant entered the United States on June 17,2002, worked pursuant to her 
J-1 status for three weeks and returned to Lithuania on June 18,2003, it appears that the applicant was 
found to have been unlawfully present fiom three weeks after June 17,2002 until June 18,2003. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfblly admitted for permanent 
residence) who- 

(I) was unlawfblly present in the United States for a period of more 
than 180 days but less than 1 year, voluntarily departed the United 
States . . . prior to the commencement of proceedings under section 
235(b)(1) or section 240, and again seeks admission within 3 years 
of the date of such alien's departure or removal, . . . is 
inadmissible. 

(v) Waiver. - The Attorney General [Secretary] has sole discretion to waive 
clause (i) in the case of an immigrant who is the spouse or son or daughter of 
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a United States citizen or of an alien lawllly admitted for permanent 
residence, if it is established to the satisfaction of the Attorney General 
[Secretary] that the refusal of admission to such immigrant alien would result 
in extreme hardship to the citizen or lawfblly resident spouse or parent of such 
alien. 

The record reflects that the applicant entered the United States with a J-1 visa and was admitted for 
duration of status (D/S). 

Chapter 30.l(d) of the U.S. Citizenship and Immigration Services (USCIS) Adjudicator's Field 
Manual (AFM) states, in pertinent part: 

(1) Counting of Unlawful Presence for Nonimmigrants. An alien who remains 
in the United States beyond the authorized period of stay is unlawfully present 
and becomes subject to the 3- or 10-year bar to admission under section 
212(a)(9)(B)(i)(I) and (11) of the Act. Under current Service policy, unlawful 
presence is counted in the following manner for nonirnmigrants: 

B. Nonimmigrants Admitted Duration of Status (DIS). 
Nonimmigrants admitted to the United States for DIS begin 
accruing unlawful presence on the date USCIS finds a status 
violation while adjudicating a request for another immigration 
benefit, or on the date an immigration judge finds a status violation 
in the course of proceedings.. . . 

The AAO finds that a status violation was not determined prior to the applicant's departure fkom the 
United States and therefore, the applicant did not accrue unlawfbl presence and is not inadmissible 
under section 2 12(a)(9)(B)(i)(I) of the Act. 

The record reflects that the applicant entered the United States with a J-1 visa on June 17, 2002 in 
order to intern for one year with APEX USA INC. However, as previously noted, the record also 
indicates that the applicant only remained with the program for three weeks. Decision, at 1. 
Accordingly the applicant was found to be inadmissible under section 212(a)(6)(C)(i) of the Act due 
to her questionable use of the J-1 visa. Decision, at 3. The decision finds that the applicant procured 
her J-1 visa and admission to the United States through fraud or misrepresentation. 

Section 2 12(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 
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With regard to those who have failed to maintain their nonimmigrant status after entering the United 
States, the AAO notes that the Department of State (DOS) has developed the 30/60-day rule, which 
applies when 

. . .an alien states on his or her application for a B-2 visa, or informs an immigration 
officer at the port of entry, that the purpose of his or her visit is tourism, or to visit 
relatives, etc., and then violates such status by.. .undertaking any other activity for 
which a change of status or an adjustment of status would be required, without the 
benefit of such a change or adjustment. 

DOS Foreign Affairs Manual, 5 40.63 N4.7- 1 (a)(4). 

Under this rule, "[ilf an alien violates his or her nonimmigrant status in a manner described in 9 
FAM 40.63 N4.7- 1 within 30 days of entry, [a consular officer] may presume that the applicant 
misrepresented his or her intention in seeking a visa or entry." Id. at Volume 9 8 40.63 N4.7-2. 
"The burden of proof falls on the alien to establish that his or her true intent was to visit, tour, etc." 
Id. at 5 40.63 N4.8(b). Although the AAO is not bound by the Foreign Affairs Manual, it finds its 
analysis to be instructive in the present case. 

As the applicant violated her J-1 status within 30 days of entering the United States by leaving her 
J-1 employment (i.e. an activity for which a change of status would have been required), she is 
presumed to have misrepresented her intention when seeking her visa and entry. As such, the burden 
is on the applicant to establish that her true intent was to work pursuant to her J-1 visa and entry. 

The applicant's spouse states: 

According to the contract that [the applicant] signed with EL MONTE RV/APEX 
USA, the terms are clearly stated, "You will be provided with a 1 or 2 bedroom 
apartment with 1 or 2 other students." Upon amval to EL MONTE RV in New 
Jersey, and for 6(six) weeks that followed during her employment, [the applicant] was 
housed alone in an RV camper on the premises of EL MONTE RV and charged 
monetary rent. After work hours, the gates of the lot were locked while [the 
applicant] remained inside the RV. Repeated requests to APEX USA and also EL 
MONTE RV'S manage fh ere made by [the applicant], complaining 
about the dishonoring of the terms o t eir contract and the terrible conditions she was 
placed in.. .The fact that [the applicant] was housed in an RV alone for the duration of 
her employment is a clear breach of contract.. .[T]hese circumstances alone caused 
her to leave her job location, not any unlawful or willing attempt to commit any fraud 
or misuse of the J-1 visa. 

Applicant's Spouse's Statement, at 1-2. 

However, the record does not include substantiating evidence of the applicant' s spouse's claims 
related to the circumstances under which the applicant left her J-1 employment, such as statements 
from individuals who knew her at that time and were familiar with the circumstances of her 
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departure from her J-1 employment, statements fiom fellow J-1 participants who may have found 
themselves in the same position, letters written by the applicant to her employers seeking better 
accommodations, letters they wrote to her, etc. Going on record without supporting documentation 
will not meet the applicant's burden of proof in this proceeding. See Matter of Sofici, 22 I&N Dec. 
158, 165 (Cornrn. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. 
Comm. 1972)). The AAO finds that the applicant has not rebutted the presumption that she 
misrepresented her intention when seeking her visa and entry, and she must, therefore, seek a waiver 
of inadmissibility under section 21 2(i) of the Act, which states that: 

(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an alien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such an alien. 

Section 212(i) of the Act provides that a waiver of the bar to admission resulting fiom section 
212(a)(6)(C) of the Act is dependent first upon a showing that the bar imposes an extreme hardship 
on a qualifying family member, in this matter, the applicant's spouse. Hardship to the applicant is 
not a permissible consideration in a 2 12(i) waiver proceeding except to the extent that such hardship 
may affect the qualifying relative. Once extreme hardship is established, it is but one favorable 
factor to be considered in the determination of whether the Secretary should exercise discretion. See 
Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 

Matter of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999) provides a list of factors the Board of 
Immigration Appeals (BIA) deems relevant in determining whether an alien has established extreme 
hardship. These factors include the presence of lawful permanent resident or U.S. citizen family ties 
to this country, the qualifying relative's family ties outside the United States, the conditions in the 
country or countries to which the qualifylng relative would relocate and the extent of the qualifylng 
relative's ties in such countries, the financial impact of departure from this country and significant 
conditions of health, particularly when tied to an unavailability of suitable medical care in the 
country to which the qualifylng relative would relocate. 

The AAO notes that extreme hardship to the applicant's spouse must be established whether he 
resides in the Lithuania or in the United States, as he is not required to reside outside the United 
States based on the denial of the applicant's waiver request. 

The first part of the analysis requires the applicant to establish extreme hardship to her spouse in the 
event that he resides in Lithuania. The applicant's spouse states: 

My occupation is that of general manager of Gyro King, Inc. This is a family 
business which is owned by my father.. .This position.. .places great responsibility on 
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me. I now must leave this position.. .and this will absolutely place unnecessary 
hardship on my father. . .He is a long-time heart patient who suffered 3 (three) heart 
attacks in his life.. .I am the biggest factor in his well-being due to the fact that I 
operate his business, tend to any of his needs.. .He is not capable of working in a 
strenuous enviro~lent himself, and the burden on him now will surely affect his 
health.. .My roots are embedded in America, where I was born and where I want to 
continue doing my business. . . I cannot leave everything behind. . .I have to. . .leave my 
family business and ailing father in order to be with my wife in a foreign country and 
live there and look for work. I do not know how we are going to survive or handle 
this. 

Applicant's Spouse's Statement, at 2-3. 

The applicant's father-in-law states that his health is frail, he cannot perform duties like he used to, 
his son is the backbone of the business and his son's departure is jeopardizing hls life. Applicant's 
Father-in-Law's Statement, dated January 5, 2005. The AAO notes that there is insufficient 
evidence establishing the existence of the aforementioned business or the applicant's spouse's 
employment in that business. The applicant's father-in-law's physician states that he has suffered 
three myocardial infarctions, has undergone numerous angioplasties, has a degenerative disease of 
the spine and a herniated disc of the c blind in his lefi eye and is unable to 
carry out his usual duties. Letter from , dated January 18, 2005. The record 
does not include evidence of other forms of hardship to the applicant's spouse. The AAO finds that 
the applicant has provided insufficient evidence to establish that her spouse would suffer extreme 
hardship as a result of relocating to Lithuania. 

The second part of the analysis requires the applicant to establish extreme hardship in the event that 
her spouse remains in the United States. The applicant's spouse states: 

. . .I am in a depressed state of mind. My wife [the applicant] cries every time I speak 
on the phone with her. I only know her now by her voice. I cannot bear to speak to 
her over the phone because she is hysterical and it drives me deeper into depression. 
I have had to speak with psychiatrists.. .I cannot think, I cannot concentrate, and I am 
scared of becoming more depressed.. .I do not have the financial flexibility to travel 
at my leisure 

Applicant's Spouse's Statement, at 2-3. 

The applicant was evaluated by a psychiatrist who states: 

Currently he is exhibiting symptoms and signs of depression, including lack of sleep, 
variable appetite, lack of energy and lack of motivation, poor concentration and poor 
attention span, to the point that he hasn't been able to function at his work, and he has 
been having hopeless feelings. Because of the severe symptoms and signs of 
depression, I recommended that he start counseling. As well, I highly recommend 
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that his wife come to the States as soon as possible to help alleviate the symptoms of 
depression. 

The AA0 notes that the psychiatrist's evaluation is based on one interview and does not offer a 
clinical diagnosis of the applicant's spouse, which diminish its value in determining extreme 
hardship. Further, the record contains the results of no standardized psychological tests that would 
serve to identify the emotional state of the spouse. The applicant's spouse claims that this ordeal has 
brought on a huge financial burden. Applicant's Spouse's Initial Statement, undated. The 
applicant's spouse's claims that he and the applicant have had plans to start a family, and that he 
cannot travel at leisure. Applicant's Spouse's Statement, at 2-3. The record does not include 
supporting evidence of the applicant's spouse's claims of hardship, or of any other forms of 
hardship. The AAO finds that the applicant has provided insufficient evidence to establish that her 
spouse would suffer extreme hardship if he were to remain in the United States without her. 

U.S. court decisions have additionally held that the common results of deportation or exclusion are 
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9" Cir. 1991). For 
example, Matter of Pilch, 21 I&N Dec. 627 (BIA 1996), held that emotional hardship caused by 
severing family and community ties is a common result of deportation and does not constitute 
extreme hardship. In addition, Perez v. INS, 96 F.3d 390 (9th Cir. 1996), held that the common 
results of deportation are insufficient to prove extreme hardship and defined "extreme hardship" as 
hardship that was unusual or beyond that which would normally be expected upon deportation. 
Hassan v. INS, supra, held fiuther that the uprooting of family and separation from friends does not 
necessarily amount to extreme hardship but rather represents the type of inconvenience and hardship 
experienced by the families of most aliens being deported. Moreover, the U.S. Supreme Court 
additionally held in INS v. Jong Ha Wang, 450 U.S. 139 (1 98 I), that the mere showing of economic 
detriment to qualifying family members is insufficient to warrant a finding of extreme hardship. 

A review of the documentation in the record, even when considered in the aggregate, fails to show 
that the applicant's spouse would suffer extreme hardship. Having found the applicant statutorily 
ineligible for relief, no purpose would be served in an additional discussion of whether she merits a 
waiver as a matter of discretion. 

In proceedings for an application for waiver of grounds of inadmissibility under section 212(i) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the 
Act, 8 U.S.C. 5 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


