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DISCUSSION: The waiver application was denied by the Officer in Charge, Ciudad Juarez, 
Mexico. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be sustained. 

The record reflects that the applicant is a native and citizen of Mexico who was found to be 
inadmissible to the United States pursuant section 212(a)(6)(C)(i) of the Act, 8 U.S.C. 
5 1182(a)(6)(C)(i), as an alien who entered the United States through fraud or willhl 
misrepresentation, and section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 
U.S.C. 5 11 82(a)(9)(B)(i)(II), for having been unlawfblly present in the United States for more than one 
year. The applicant is married to a U.S. citizen and seeks a waiver of inadmissibility pursuant to 
section 212(i) of the Act, 8 U.S.C. 5 11 82(i), and section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 
5 212(a)(9)(B)(v), in order to reside with his wife and children in the United States. 

The officer in charge found that the applicant failed to establish extreme hardship to his U.S. citizen 
spouse. In addition, the officer in charge found that the favorable factors in this case did not 
outweigh the unfavorable factors and denied the waiver as a matter of discretion. Decision of the 
OfJicer in Charge, dated June 26,2006. 

The record contains, inter alia: a copy of the marriage license of the applicant and his wife, .. 
indicating they were married on April 12,2003; birth certificates for the couple's two U.S. 

citizen sons; two akdaii ts  and a letter from a letter from the applicant; letters from , 

the applicant's and employers; numerous letters of support from friends and family; 
a letter from counselor; copies of pay stubs and other financial documents; photos of 
the applicant and his family; and a copy of an approved Petition for Alien Relative (Form 1-130). 
The entire record was reviewed and considered in rendering this decision on the appeal. 

Section 212(a)(6)(C)(i) of the Act provides: 

In general.-Any alien who, by fraud or willfully misrepresenting a material fact, 
seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided under 
this Act is inadmissible. 

Section 2 12(i) provides: 

(1) The Attorney General [now Secretary of Homeland Security] may, in the 
discretion of the Attorney General [now Secretary of Homeland Security], 
waive the application of clause (i) of subsection (a)(6)(C) in the case of an 
immigrant who is the spouse, son, or daughter of a United States citizen or of an 
alien lawfully admitted for permanent residence, if it is established to the 
satisfaction of the [Secretary] that the refusal of admission to the United States 
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of such immigrant alien would result in extreme hardship to the citizen or 
lawfully permanent resident spouse or parent of such an alien. 

Section 212(a)(9)(B) of the Act, 8 U.S.C. Q 1182(a)(9)(B)(i)(II), provides, in pertinent part: 

(B) Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who - 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the Attorney General [Secretary] that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfully resident spouse or parent of such alien. 

In this case, the record shows that the applicant presented another person's border crossing card 
when he entered the United States in January 2001 and stayed in the United States until October 
2005. Application for Waiver of Ground of Inadmissibility (Form 1-60]), dated October 25, 2005 
(indicating the applicant "entered the U.S. by presenting a BCC of another alien" and lived in the 
U.S. illegally from January 200 1 until October 2005); Letter #om -1, dated 
October 24, 2005 ("apolo iz in for entering illegally . . . and living in the U.S. without 
permission"); Letter from 4 dated October 24, 2005 (stating that the applicant 
"entered illegally to the U.S."). Although counsel contends in the Notice of Appeal to the 
Administrative Appeals Ofice (AAO) (Form I-290B) that the "[a]pplicant'[s] acts were neither fraud 
nor misrepresentation; he did not (I) present a false document (2) to obtain an immigra[tion] benefit 
(3) to a person in position to grant benefit, (4) with knowledge that the item was false," counsel does 
not specify how the applicant's presentation of another individual's border crossing card for the 
benefit of entering the United States does not constitute fraud under the Act. Therefore, the record 
shows that the applicant is inadmissible under section 212(a)(6)(C)(i) of the Act, 8 U.S.C. 
Q 1182(a)(6)(C)(i), for entering the United States by fraud or willful misrepresentation, and section 
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212(a)(9)(B) of the Act, 8 U.S.C. 5 1182(a)(9)(B)(i)(II), for being unlawfully present in the country 
for more than one year. 

A waiver of inadmissibility under section 212(i) and section 212(a)(9)(B)(v) is dependent first upon 
a showing that the bar imposes an extreme hardship to the U.S. citizen or lawfully resident spouse or 
parent of the applicant. See section 212(i)(l) of the Act, 8 U.S.C. 5 1182(i)(l); section 
212(a)(9)(B)(v) of the Act, 8 U.S.C. 5 11 82(a)(9)(B)(v). Once extreme hardship is established, it is 
but one favorable factor to be considered in the determination of whether the Secretary should 
exercise discretion. See Matter of Mendez, 2 1 I&N Dec. 296 (BIA 1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. See Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In 
Matter of Cervantes-Gonzalez, the Board of Immigration Appeals set forth a list of non-exclusive 
factors relevant to determining whether an alien has established extreme hardship to a qualifying 
relative pursuant to the Act. These factors include: the presence of family ties to U.S. citizens or 
lawful permanent residents in the United States; family ties outside the United States; country 
conditions where the qualifying relative would relocate and family ties in that country; the financial 
impact of departure; and significant health conditions, particularly where there is diminished 
availability of medical care in the country to which the qualifying relative would relocate. Id at 566. 
The BIA has held: 

Relevant factors, though not extreme in themselves, must be considered in 
the aggregate in determining whether extreme hardship exists. In each 
case, the trier of fact must consider the entire range of factors concerning 
hardship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associated with 
deportation. 

Matter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted). In addition, the Court of 
Appeals for the Ninth Circuit has held that "the most important single hardship factor may be the 
separation of the alien from family living in the United States," and, "[wlhen the BIA fails to give 
considerable, if not predominant, weight to the hardship that will result from family separation, it has 
abused its discretion." Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) (citations 
omitted). See also Cerrillo-Perez v. INS, 809 F.2d 1419, 1424 (9'h Cir. 1987) ("We have stated in a 
series of cases that the hardship to the alien resulting from his separation from family members may, 
in itself, constitute extreme hardship.") (citations omitted); Mejia-Carrillo v. INS, 656 F.2d 520, 522 
(9th Cir. 198 1) (economic impact combined with related personal and emotional hardships may cause 
the hardship to rise to the level of extreme) (citations omitted). 

In this case, after a careful review of the record evidence, the AAO finds that the applicant has 
established that his wife has experienced, and will continue to experience, extreme hardship if his 
waiver application is denied. 
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The M O  finds t h a t  has suffered extreme financial hardship since her husband departed 
the United States. The record shows that the applicant worked full-time as a laborer from March 
2001 until his departure in October 2005, earning $8.50 per hour. Letterfrom dated 
July 2 1, 2006. The record also shows that since April 2001, has worked full-time as a 
Certified Nurse's Assistant, earning $9.35 per hour. Letter - from dated November 
17, 2004. Significantly, the record shows that since the applicant's departure in October 2005, Ms. 

has struggled financially to the extent that she now requires public assistance in order to 
pay her bills. The record shows that she receives telephone assistance, assistance for her ener 
bills, and food stamps. Letter from , dated July 14, 2006; Letter from 4 
dated July 3, 2006; Letter from Oregon Telephone Assistance Program Stafi dated February 10, 
2006. The record also shows that has applied for Section 8 rental assistance and 
son is enrolled in the Women, Infants & Children ("WIC") program. Letterfrom 
dated June 13, 2006; Letter f r o m ,  dated July 12, 2006. According to the Oregon 
Department of Human Services, the family's assistance history "clearly" shows that the "[llack of 
[the applicant's] income has forced this family to have to apply for state services." Letter rom 

supra. The Oregon Department of Human Services also states that f has never 
received food stamps prior to January 2006 and the applicant's absence has caused financial 
hardship to the family. Id. 

Letters from friends and family confirm her significant financial problems. Ms. 
s sister states that is "barely scraping for her famil[y7s] household 
necessities, school clothes and supplies and food[, and that] she struggles to pay . . . rent, car 
insurance or household goods like shampoo, detergent or diapers." ~ e t t e r f r o m  dated 
August 22, 2006. A letter from- church states that the church gave her $150 so that 
she would not have her auto insurance canceled. Letterfrom dated July 7, 2006. 

son has complained that since the applicant departed the United States, there is no 
longer enou h food in the refrigerator. AfJidavit of dated July 22, 2006; Second 
Affidavit o f  dated February 5, mother, who used to receive 
$240 per month from care of her two children, no longer gets paid anything for 
childcare. AfJidavit supra. father states he has "made some of 
her car payments, paid for the car insurance, put gas in her car, bought food and purchased some 
clothes fo; the kids." Afldavit of dated ~ u l y  22, 2006. -- 
supervisor observes that she "has struggled tremendously to survive" and "would not need Food 
Stamps if her husband were allowed to join her" in the United States. Letter from - 
dated January 18, 2007. states she has never had to rely on public assistance in the 
past and that she may need to sell her belongings and move in with her sister because she cannot - - 
afford to continue livin on her single salary. Afidavit o f ,  dated July 22, 2006; 
L e t t e r f r o m ,  dated October 24,2005. 

Furthermore, has experienced significant depression since the applicant's departure. In 
addition to dealing with her husband's departure, h a s  had to deal with the couple's older 
son, , who is now ten years old, has "expressed lots of outward aggression" by pushing other kids 



since his father left the country. ~ e t t e r  f r o m ,  dated July 21, 2006. His behavior problems 
have "continued to escalate [as a result ofj missing his Dad," and his grades continue to decline since 
the applicant's departure. Letterfrom dated January 8, 2007. The record indicates Ms. 

r e c e i v e s  weekly therapy with a professional counselor in order to treat her depression, anxie 
and stress. Second ABdavit of - dated February 5, 2007; Letter from 
dated July 24, 2006. According to 

d 
counselor, " w i l l  not deal well over 

time with the continued separation from her husband[,] is not prepared to deal with life as a single 
parent[, and is] vulnerable and uncharacteristically fragile." Id. mother states she has 

house "to keep her from becoming so upset and depressed." 

It would also constitute extreme hardship for t o  move to Mexico to avoid the hardship 
of separation from her husband. The record shows that w a s  born in the United States, 
has never lived in Mexico, and has no family in Mexico. She is very close with her family and has 
never lived more than 20 minutes away from her parents. She has four sisters and a large extended 
family with whom she visits regularly. sees her mother eve da re1 in on her for 

supra. 
supra. In addition, 

would be unable to visit her. Afldavit of - 
visit her daughter more than once per year, if at all); 

AfJidavit of supra (stating father has diabetes and high blood 
pressure); Medical Recordsfrom Valley Family Health Care, dated December 26, 2006 (stating Ms. 
f a t h e r  is at risk for having a heart attack). Furthermore, w o u l d  need to 
adjust to a life in Mexico after having lived in the United States her entire life, a difficult situation 
made even more complicated given her son's behavior problems and her mental health issues. 
Moreover, relocating to Mexico would disrupt the continuity of her mental health care. 

In sum, the AAO finds that the evidence of hardship, considered in the a regate and in light of the 
Cervantes-Gonzalez factors cited above, supports a finding that faces extreme hardship 
if the applicant is refused admission. 

The AAO also finds that the applicant merits a waiver of inadmissibility as a matter of discretion. 

In discretionary matters, the alien bears the burden of proving that positive factors are not 
outweighed by adverse factors. See Matter of T-S-Y-, 7 I&N Dec. 582 (BIA 1957). The adverse 
factors in the present case include the applicant's fraudulent entry and unlawful presence in the 
United States. The favorable and mitigating factors in the present case include: the applicant has 
significant family ties to the United States, including his U.S. citizen wife and two U.S. citizen 
children; the extreme hardship to the applicant's wife if he were refused admission; numerous letters 
of support describing the applicant as a good husband and father who coaches his son's soccer team; 
the applicant's remorse at violating U.S. immigration laws; the applicant's employer's offer of 
continued employment should the applicant return to the United States; and the applicant's lack of 
any criminal convictions. 



The AAO finds that, although the applicant's immigration violations are serious and cannot be 
condoned, when taken together, the favorable factors in the present case outweigh the adverse 
factors, such that a favorable exercise of discretion is warranted. Accordingly, the appeal will be 
sustained. 

ORDER: The appeal is sustained. 


