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DISCUSSION: The waiver application was denied by the Director, Vermont Service Center. An 
appeal was subsequently dismissed by the Administrative Appeals Office (AAO). The matter is now 
before the AAO on a motion to reconsider. The motion will be granted, but the appeal will be 
dismissed on other grounds. The waiver application will be denied. 

The amlicant is a native of the Netherlands and a citizen of Canadian. He is the husband of a U.S. 
c i t i z e n :  whom he married on December 23, 2003. He was found to be 
inadmissible to the United States under section 212(a)(2)(A)(i)(II) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 6 11 82(a)(2)(A)(i)(II), for having been convicted of a crime 
involving a controlled substance. The applicant is seeking a waiver of inadmissibility pursuant to 
section 212(h) of the Act, 8 U.S.C. 1182(h), in order to remain in the United States with his U.S. 
citizen wife. 

In a decision dated July 28, 2006, the district director concluded that a waiver of inadmissibility was 
not available to the applicant because he had been convicted of a violation of a law related to a 
controlled substance other than simple possession of 30 grams or less of marijuana. On appeal, 
counsel asserted that the applicant's conviction was not a conviction for a crime involving a 
controlled substance. In a decision dated March 19, 2009, the AAO found that the applicant's 
conviction was for violation of a law related to a controlled substance. It also determined that 
because the applicant's conviction was not for simple possession of 30 grams or less of marijuana, 
the applicant was not eligible for a waiver of inadmissibility under section 212(h) of the Act. 

On the present motion, counsel concedes that the applicant's conviction is for violation of a law 
relating to a controlled substance under the Ninth Circuit's decision in Minh Duc Luu-Lee v. INS, 
224 F.3d 91 1 (9th Cir. 2000), but contends that the conviction relates to simple possession of 30 
grams or less of marijuana, and the applicant is thus eligible to apply for a waiver under section 
212(h) of the Act. See Brief in Support of Motion to Reconsider at 3 (April 15, 2009). Counsel cites 
to the decision by the Seventh Circuit Court of Appeals in Escobar Barraza v. Mukasey, 519 F.3d 
388, (7th cir. 2008), as persuasive authority that a conviction for possession of a marijuana pipe 
relates to simple possession. Id. at 3-4. 

The AAO agrees with counsel and adopts the holding in Escobar Barraza limited to the specific 
circumstances of the applicant's case. Section 212(h) of the Act provides, in pertinent part, 

The Attorney General may, in his discretion, waive the application 
o f .  . .[212(a)(2)(A)(i)(II) of the Act] . . . insofar as it relates to a single offense of 
simple possession of 30 grams or less of marijuana if - . . . in the case of an 
immigrant who is spouse, parent, son, or daughter of a citizen of the United States or 
an alien lawfully admitted for permanent residence, if it is established to the 
satisfaction of the Attorney General that the alien's denial of admission would result 
in extreme hardship to the United States citizen or lawfully permanent resident 
spouse, parent, son, or daughter of such alien. 

The AAO agrees with the Seventh Circuit that the phrase "relates to" as used in section 212(h) of the 
Act, by its plain meaning, encompasses violations beyond simple possession of less than 30 grams of 
marijuana itself. S e e ,  supra, at 391. To interpret the phrase otherwise would be to 
deprive it of any function, rendering it as though it were written "is." Id. However, a factual nexus 



must be established between the violation at issue and simple possession of 30 grams or less of 
marijuana. See Escobar Barraza, supra, at 392-93. ("Pipes, roach clips and paraphernalia designed 
for use with personal-possession quantities of marijuana come within [212(h)] because the 
paraphernalia related to the drug, and the implied quantity is under 30 grams. Scales, bagging gear, 
trays and lamps for growing whole plants, and other apparatus for use with larger quantities or 
distribution do not relate to "simple possession" and so fall outside the waiver.") 

In the present case, that appropriate factual nexus has been established. The plea agreement signed 
by the prosecutor and judge in the applicant's criminal case indicates that he was convicted on 
August 10, 1999 of possession of drug paraphernalia in violation of section 12.1-3 1.1-03 of North 
Dakota Criminal Code, specifically possession of a "marijuana pipe that had residue which field 
tested positive for marijuana." There is no evidence that the applicant has been convicted for any 
other offense. Because the court determined that the pipe possessed by the applicant had marijuana 
residue but no quantity of marijuana greater than 30 grams, and because a pipe is used for personal 
consumption of the drug, the AAO finds that the applicant has established that his conviction relates 
to simple possession of 30 grams or less of marijuana. The applicant can be considered for a waiver 
of inadmissibility under section 2 12(h) of the Act. 

The AAO notes that section 212(h) of the Act provides that a waiver of inadmissibility is dependent 
first upon a showing that the bar to admission imposes an extreme hardship on a qualifying family 
member. In this case, the relatives that qualify are the applicant's spouse and son, ~ordan'. 
Hardship to the applicant himself is not relevant under the statute and will be considered only insofar 
as it results in hardship to a qualifying relative. If extreme hardship is established, the Secretary then 
assesses whether an exercise of discretion is warranted. 

In Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-66 (BIA 1999), the BIA provided a list of 
factors it deemed relevant in determining whether an alien has established extreme hardship to a 
qualifying relative. The factors include the presence of a lawful permanent resident or United States 
citizen spouse or parent in this country; the qualifying relative's family ties outside the United States; 
the conditions in the country or countries to which the qualifling relative would relocate and the extent 
of the qualifLing relative's ties in such countries; the financial impact of departure from this country; 
and significant conditions of health, particularly when tied to an unavailability of suitable medical care 
in the country to which the qualifying relative would relocate. The BIA added that not all of the 
foregoing factors need be analyzed in any given case and emphasized that the list of factors was not 
an exclusive list. See id 

Relevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists. In each case, the trier of fact must consider the entire 
range of factors concerning hardship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associated with deportation. Matter of O- 
J-0-, 21 I&N Dec. 381, 383 (BIA 1996). (Citations omitted). 

' In the prior decision, the AAO indicated that the applicant had failed to prove that his son was a lawful permanent 
resident. Subsequent review of USCIS records reveals that the applicant's son does have lawful permanent resident 
status and is a qualifying relative for purposes of section 212(h) of the Act. 



The AAO notes that in Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998), the Ninth Circuit 
Court of Appeals held that, "the most important single hardship factor may be the separation of the 
alien from family living in the United States", and that, "[wlhen the BIA fails to give considerable, if 
not predominant, weight to the hardship that will result from family separation, it has abused its 
discretion." (Citations omitted). Separation of family will be given appropriate weight in the 
assessment of hardship factors. 

The AAO notes hrther, however, that U.S. court decisions have repeatedly held that the common 
results of deportation or exclusion are insufficient to prove extreme hardship. See Hassan v. INS, 
927 F.2d 465, 468 (9th Cir. 1991). For example, in Matter of Pilch, 21 I&N Dec. 627 (BIA 1996), 
the BIA held that emotional hardship caused by severing family and community ties is a common 
result of deportation and does not constitute extreme hardship. In Perez v. INS, 96 F.3d 390 (9th Cir. 
1996), the Court defined "extreme hardship" as hardship that was unusual or beyond that which 
would normally be expected upon deportation. The Court emphasized that the common results of 
deportation are insufficient to prove extreme hardship. Moreover, the U.S. Supreme Court held in 
INS v. Jong Ha Wang, 450 U.S. 139 (1981), that the mere showing of economic detriment to 
qualifying family members is insufficient to warrant a finding of extreme hardship. 

An analysis under Matter of Cervantes-Gonzalez is appropriate. The AAO notes that extreme 
hardship to a qualifying relative must be established in the event that he or she accompanies the 
applicant or in the event that he or she remains in the United States, as a qualifying relative is not 
required to reside outside of the United States based on the denial of the applicant's waiver request. 

In support of the waiver application, the applicant has submitted letters from his spouse; a letter from 
, a psychiatrist; a letter from the adult daughter of the applicant's spouse; and 
letters from family, friends and co-workers. The entire record has been reviewed in rendering a 
decision. 

In her letters dated August 12, 2006 and October 4, 2005, the applicant's spouse claims that the 
applicant has quit his job in Canada and that she will have great difficulty in making her house and 
car payments without his assistance. She also indicates that she has difficulty sleeping, eating and 
concentrating as a consequence of the emotional suffering she is experiencing in the applicant's 
absence. She fears that her employment may be negatively affected if she is not reunited with the 
applicant. 

In his letter dated September 6, 2006, s t a t e s  that on the basis of the applicant's spouse's 
complaints concerning loss of appetite, insomnia, fatigue and avoidance of social and recreational 
activities, he has determined that separation from the applicant has caused her "emotional distress." 
In her letter dated August 14, 2006, the applicant's stepdaughter adds that the applicant has missed 
important family events, which has been a hardship to the family. The other letters submitted by the 
applicant attest to the relationship between the applicant and his spouse, to their character and 
achievements, to the applicant's employment as a carpenter, and to the applicant's spouse's work as 
a nurse. 

The record, reviewed in its entirety and in light of the Cervantes-Gonzalez factors, cited above, does 
not support a finding that the applicant's spouse will suffer extreme hardship if the waiver 
application is denied. 



The AAO first notes that the applicant has not claimed that his spouse or son will suffer extreme 
hardship if they relocate to Canada, and the evidence in the record does not support such a finding. 
Although the applicant's spouse would presumably lose her employment and be separated from 
friends and her daughter, there is no evidence that she could not find employment in the nursing 
profession in Canada, or that she could not return to the United States to visit her family or friends or 
receive visits from them in Canada. The record reflects that the applicant's son is a native and 
citizen of Canada. 

The record also does not demonstrate that the applicant's spouse and son would suffer extreme 
hardship if they remain in the United States. As stated in the prior decision, the applicant has 
submitted no evidence to support a claim that his son is experiencing extreme hardship as a result of 
the applicant's continuing inadmissibility. The applicant has also submitted no documentary 
evidence beyond assertions showing that his spouse has purchased a house and a car, or that she is 
having financial difficulties that can be alleviated only by allowing the applicant to reside and work 
in the United States. The applicant has submitted no evidence showing that he is unemployed, or 
that he is unable to find employment in Canada to support himself and his spouse. The evidence in 
the record shows that the applicant is employed and suggests that the applicant has enjoyed steady 
employment as a carpenter in Canada for many years. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure 
Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). The assertions of the applicant's spouse 
and others are relevant and have been considered, but they can be afforded little weight in the 
absence of supporting evidence. 

The AAO acknowledges that the applicant's wife experiences emotional hardship as a consequence 
of separation from the applicant. However, the record does not show that this hardship, when 
combined with other hardship factors, rises to the level of extreme hardship. has 
indicated that the applicant is distressed, but has not provided any other diagnosis of a recognized 
mental health condition caused by the applicant's spouse's separation from the applicant. Although 
the input of any mental health professional is respected and valuable, the AAO notes that the 
submitted evaluation is based on "complaints" provided to b y  the applicant's spouse, and 
also lacks details concerning the applicant's spouse's mental health and the amount of interaction 
between the applicant's spouse a id  the The record fails to reflect an ongoing 
relationship between a mental health professional and the applicant's spouse or any history of 
treatment for a mental health condition suffered by the applicant's spouse. Moreover, the 
conclusions reached in the submitted evaluation do not appear to reflect the insight and elaboration 
commensurate with an established relationship with a mental health professional, thereby rendering 
the findings speculative and diminishing his evaluation's value to a determination of extreme 
hardship. 

The AAO recognizes the significance of family separation as a hardship factor, but concludes that 
the hardship demonstrated by the evidence in the record is the common result of removal or 
inadmissibility and does not rise to the level of extreme hardship. U.S. court decisions have 
repeatedly held that the common results of removal or inadmissibility are insufficient to prove 
extreme hardship. See Hassan v. INS, 927 F.2d 465,468 (9th Cir. 1991). In addition, Perez v. INS, 
96 F.3d 390 (9th Cir. 1996), held that the common results of deportation are insufficient to prove 



extreme hardship and defined extreme hardship as hardship that was unusual or beyond that which 
would normally be expected upon deportation. 

In this case, the record does not contain sufficient evidence to show that the hardships faced by the 
applicant's spouse and/or son, considered in the aggregate, rise beyond the common results of 
removal or inadmissibility to the level of extreme hardship. The AAO therefore finds that the 
applicant has failed to establish eligibility for a waiver of inadmissibility under section 212(h) of the 
Act. Having found the applicant statutorily ineligible for relief, no purpose would be served in 
discussing whether he merits a waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the 
Act, the burden of establishing that the application merits approval remains entirely with the 
applicant. See section 291 of the Act, 8 U.S.C. $ 1361. Here, the applicant has not met that burden. 
Accordingly, though the applicant's motion to reconsider the AAO's prior decision is granted, the 
appeal will be dismissed on the grounds that the applicant has failed to demonstrate extreme 
hardship to his spouse and/or son as required under section 212(h) of the Act. 

ORDER: The appeal is dismissed. The waiver application is denied. 


