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APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 2 12(i) of the 
Immigration and Nationality Act, 8 U.S.C. 5 1 182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 

seeks to reconsider or reopen, as required by 8 C.F.R. 9 103.5(a)(l)(i). 

Acting Chief, Administrative Appeals Office 



DISCUSSION: The waiver application was denied by the District Director, Harlingen, Texas, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed as 
the record does not establish that the applicant is inadmissible under section 212(a)(6)(C)(i) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 8 1182(a)(6)(C)(i), and the relevant waiver 
application is therefore moot. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States pursuant to section 212(a)(6)(C)(i) of the Act for procuring or seeking to procure a visa, other 
documentation, or other immigration benefit by fraud or willful misrepresentation of a material fact. 
The applicant is the spouse of a U.S. citizen and is the beneficiary of an approved Petition for Alien 
Relative. He seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 U.S.C. 5 
11 82(i), in order to remain in the United States with his wife and children. 

The district director concluded that the applicant failed to establish that extreme hardship would be 
imposed on a qualifying relative and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. See Decision of the District Director, dated January 24, 
2006. 

On appeal, counsel asserts that the applicant did not willfully misrepresent a material fact at his 
interview for adjustment of status by failing to disclose his arrest for assault because he was arrested 
for assault several months after the interview. See Statement in Support of Notice of Appeal to the 
AAO (Form I-290B). Counsel further states that the applicant submitted sufficient evidence to 
establish that his Spouse would suffer extreme hardship if he were refused admission to the United 
States. Id. In support of the waiver application and appeal counsel submitted a psychological 
evaluation of the applicant's wife, letters from the applicant's wife and sons, letters from friends in 
support of the applicant, information on conditions in Mexico, copies of family photographs, school 
records for the applicant's children, and copies of bills and documentation related to the home and 
automobiles owned by the applicant and his wife. The entire record was reviewed and considered in 
arriving at a decision on the appeal. 

Section 21 2(a)(6)(C) of the Act provides, in pertinent part: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 

In a decision dated January 24, 2006 denying the applicant's Application to Register Permanent 
Residence or Adjust Status (Form I-485), the district director determined the applicant to be 
inadmissible under section 212(a)(6)(C)(i) of the Act because he had failed to disclose his July 30, 
2004 arrest on assault charges. See Decision of the District Director Denying 1-485 Application 
dated January 24, 2006. The decision states, "During your examination on April 4, 2003 and the 
subsequent investigation of your application, you were asked if you have ever . . .been arrested . . ., 
you replied, 'no'." Id. The decision further concludes that the applicant is also inadmissible for 
having procured a fraudulent Arrival/ Departure Record (Form 1-94). Id. 
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The record reflects that the applicant is a thirty-eight year-old native and citizen of Mexico who 
entered the United States without inspection in March 1990. Notations on his 1-485 application 
made during his interview for adjustment of status on April 4, 2003 indicate that the applicant states 
that he had been arrested for driving under the influence and other traffic violations and had also 
obtained a fraudulent 1-94 card "to work only." The record further reflects that the applicant was 
arrested on July 30, 2004 and charged with assault and that the charges were never filed with the 
court. See Letterfrom Hidalgo County Clerk dated February 23,2006. 

In determining whether a misrepresentation is material, it must be determined "whether the 
concealment has a natural tendency to influence the decision . . ., sufficient to raise a fair inference 
that a statutory disqualifying fact actually existed." Kungys v. United States, 485 U.S. 759 (1988). 
Further, in Matter of S- and B-C-, 9 I&N Dec 436 (BIA 1960 AG 1961), the Attorney General 
established the following test to determine whether a misrepresentation is material: 

A misrepresentation . . . is material if either (1) the alien is excludable on the true 
facts, or (2) the misrepresentation tends to shut off a line of inquiry which is relevant 
to the alien's eligibility and which might well have resulted in a proper determination 
that he be excluded. Id. at 447; see also Matter of Gilikevorkian, 14 I&N Dec. 454 
(BIA 1973). 

As counsel asserts, the decision of the district director states that the applicant failed to disclose his 
arrest on assault charges when questioned during an interview in April 2003, but the arrest took 
place fifteen months after the interview in question. There is no indication on the record that the 
applicant was interviewed after his July 2004 arrest or that he otherwise failed to disclose the arrest. 
Further, even if the applicant had willfully failed to disclose his arrest for assault, such a 
misrepresentation would not have been material. As noted above, a misrepresentation is material if 
either: (1) The alien is excludable on the true facts; or (2) The misrepresentation tends to shut off a 
line of inquiry that is relevant to the alien's eligibility and that might well have resulted in a proper 
determination that he be excluded. Matter of S- and B-C-, supra; see also 9 FAM 40.63 N61. The 
applicant's July 2004 arrest for assault did not result in a conviction and the applicant never made 
any admissions as to the elements of the crime. Had the applicant mentioned this arrest, it would not 
have resulted in his inadmissibility or exclusion. A misrepresentation is generally material only if by 
it the alien received a benefit for which he would not otherwise have been eligible. See Kungys v. 
United States, supra; see also Matter of Tijam, 22 I&N Dec. 408 (BIA 1998); Matter of Martinez- 
Lopez, 10 I&N Dec. 409(BIA 1962; AG 1964); Matter of S- and B-C-, supra. 

The record further indicates that the applicant paid an unknown individual to obtain a fraudulent 
ArrivalIDeparture Record (Form 1-94) for employment purposes. It is well established that fraud or 
willful misrepresentation of a material fact in the procurement or attempted procurement of a visa, or 
other documentation, must be made to an authorized official of the United States Government in 
order for inadmissibility under section 212(a)(6)(C)(i) of the Act to be found. See Matter of Y-G-, 
20 I&N Dec. 794 (BIA 1994); Matter of D-L- & A-M-, 20 I&N Dec. 409 (BIA 1991); Matter of 
Shirdel, 19 I & N Dec. 33 (BIA 1984); Matter of L-L-, 9 1 & N Dec. 324 (BIA 1961). There is no 
indication on the record that the applicant made any misrepresentation to a government official in 



order to obtain this document or that he used the card to obtain any other document or benefit 
provided under the Act. Therefore, the applicant is not inadmissible under section 2 12(a)(6)(C)(i) of 
the Act for obtaining or possessing this fraudulent document and presenting it to an employer. 

Based on the record, the AAO finds that the applicant did not willfully conceal his 2004 arrest and 
did not commit fraud or misrepresent a material fact for immigration purposes by obtaining a 
fraudulent 1-94 card. He is therefore not inadmissible under section 212(a)(6)(C)(i) of the Act and 
the waiver application filed pursuant to section 2 12(i) of the Act is moot. 

In proceedings for application for waiver of grounds of inadmissibility under section 2 12(i) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the 
Act, 8 U.S.C. § 1361. Here, the applicant is not required to file the waiver application. Accordingly, 
the appeal will be dismissed as moot. 

ORDER: The appeal is dismissed as moot. 


