
U.S. Department of Homeland Security 
U. S. Citizenshio and Immimation Services 

identifying data deleted ta 
prcve:*t c f ,?rcr!y ~nwarroa~ted 
ial~acion 9f prr;e;nal privacy 

- 
Office of Administrative Appeals 
Washington, DC 20529-2090 

U. S. Citizenship 
and Immigration 
Services 

'JUL 2 8 2009 
FILE: Office: LOS ANGELES, CA Date: 

IN RE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(i) of the 
Immigration and Nationality Act (INA), 8 U.S.C. 5 1182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

John F. ~rissom. 
Acting Chief, Administrative Appeals Office 



DISCUSSION: The waiver application was denied by the Field Office Director, Los Angeles, 
California. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be sustained. 

The record reflects that the applicant is a native and citizen of Mexico who was ordered deported by 
an immigration judge on July 15, 1996, after the applicant was found to have attempted entry to the 
United States using a Resident Alien Card belonging to another individual, The 
applicant was deported the same day and reentered the United States without inspection shortly after 
removal. The applicant is married to a naturalized U.S. citizen and seeks a waiver of inadmissibility 
pursuant to section 212(i) of the Act, 8 U.S.C. § 1182(i), in order to reside with his wife and children 
in the United States. 

The field office director found that the applicant failed to establish extreme hardship to a qualifying 
relative and denied the application accordingly. Decision of the Field Ofice Director, dated 
September 13,2007. 

The record contains. inter alia: a CODY of the marriage certificate of the a ~ ~ l i c a n t  and his wife. Ms. 
indicating they were marriedon May 27, 199%; an affidavit and two letters from- 

financial and tax documents; letters of support; a psychological assessment; conviction documents; a 
copy of naturalization certificate; a photo of the applicant and his family; and a copy of 
an approved Petition for Alien Relative (Form 1-130). The entire record was reviewed and 
considered in rendering this decision on the appeal. 

Section 2 12(a)(6)(C)(i) of the Act provides: 

In general.-Any alien who, by fraud or willfully misrepresenting a material fact, 
seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided under 
this Act is inadmissible. 

Section 2 12(i) provides: 

(1) The Attorney General [now Secretary of Homeland Security] may, in the 
discretion of the Attorney General [now Secretary of Homeland Security], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an immigrant who is the 
spouse, son, or daughter of a United States citizen or of an alien lawfklly admitted for 
permanent residence, if it is established to the satisfaction of the [Secretary] that the 
refusal of admission to the United States of such immigrant alien would result in 
extreme hardship to the citizen or lawfully permanent resident spouse or parent of 
such an alien. 



The record shows, and counsel does not contest, that the applicant attempted to enter the United 
States in July 1996 using a Resident Alien Card belonging to another individual. Therefore, the 
record shows that the applicant is inadmissible under section 212(a)(6)(C)(i) of the Act, 8 U.S.C. 
5 1 182(a)(6)(C)(i), for attempting to enter the United States by fraud or willful misrepresentation. 

A section 212(i) waiver is dependent upon a showing that the bar to admission imposes an extreme 
hardship on the U.S. citizen or lawfully resident spouse or parent of the applicant. See section 
212(i)(l) of the Act, 8 U.S.C. fj 1182(i)(l). Once extreme hardship is established, it is but one 
favorable factor to be considered in the determination of whether the Secretary should exercise 
discretion. See Matter of Mendez-Moralez, 2 1 I&N Dec. 296 (BIA 1996). 

The concept of extreme hardship to a qualifling relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. See Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In 
Matter of Cervantes-Gonzalez, the Board of Immigration Appeals set forth a list of non-exclusive 
factors relevant to determining whether an alien has established extreme hardship to a qualifying 
relative pursuant to section 212(i) of the Act. These factors include: the presence of family ties to 
U.S. citizens or lawfbl permanent residents in the United States; family ties outside the United 
States; country conditions where the qualifying relative would relocate and family ties in that 
country; the financial impact of departure; and significant health conditions, particularly where there 
is diminished availability of medical care in the country to which the qualifling relative would 
relocate. Id. at 566. The BIA has held: 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality and 
determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. 

Matter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted). In addition, the Court of 
Appeals for the Ninth Circuit has held that "the most important single hardship factor may be the 
separation of the alien from family living in the United States," and, "[wlhen the BIA fails to give 
considerable, if not predominant, weight to the hardship that will result from family separation, it has 
abused its discretion." Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) (citations 
omitted); see also Cerrillo-Perez v. INS, 809 F.2d 1419, 1424 (9th Cir. 1987) ("We have stated in a 
series of cases that the hardship to the alien resulting from his separation from family members may, 
in itself, constitute extreme hardship.") (citations omitted); Mejia-Carrillo v. INS, 656 F.2d 520, 522 
(9th Cir. 198 1) (economic impact combined with related personal and emotional hardships may cause 
the hardship to rise to the level of extreme) (citations omitted). 

In this case, the record reflects that the applicant and his w i f e ,  have four U.S. citizen sons 
who are currently between the ages of six and fourteen. h a s  lived in the United States for 
over forty years since she was eight months old. - states she has no family in Mexico and 
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that her entire family lives in the United States, including her mother, step-father, brother, and many 
aunts, uncles, and cousins. She states she has been working at the same job at Universal Studios for 
over twenty-four years. c l a i m s  she would be emotionally and psychologically devastated 
if her husband's waiver application were denied. She explains that she lost her biological father 
when she was four years old and that she lost her first-born child. s t a t e s  she would suffer 
emotionally if her husband moved back to Mexico because they are a close and loving family. She 
describes her husband as the person that keeps her family united. She also claims she would suffer 
financially as her husband is a hard worker, sometimes working seven days a week. In addition, Ms. 

s t a t e s  that if she moves to Mexico with her husband, she is devastated just thinking about 
being separated from her extended family. She also claims she would suffer extreme financial 
hardship if she moved to Mexico because she would have to give up her job which she has held for 
over twenty-four years. f u r t h e r  contends that one of her sons has significant learning 
disabilities and that another son has res irator roblems that would be aggravated if the famil 
moves to Mexico. Afidavit of dated October 10, 2007; Letter from 

dated August 24,2007; Letter from - dated March 23, 1997. 
Y 

The record contains a psycholo ical assessment from a licensed marriage and family therapist. 
According to the therapist, d still feels the pain of having lost her father when she was four 
years old and feels like a failure for not being able to save her daughter. The therapist states that 
"[tlhese significant losses have both created a much stronger attachment to family than most people 
have," and that any loss or separation of the family would "reactivate" the past losses and have a 
much greater debilitating impact on functioning. The therapist states that - 
previous losses make her "particularly fragile" and more "vulnerable to decompensation." The 
therapist states has "few coping mechanisms" and concludes that she does not possess the 
ability to raise four boys as a single mother. Furthermore, the therapist assessed the couple's four 
children. According to the t h e r a p i s t ,  oldest son, who was twelve years old at 
the time of the assessment, is functioning at the intellectual ability of a nine-year old. The therapist 
states that -is more than four years behind in cognitive functioning, and is at least two years 
behind in information processing and language skills. She c o n t e n d s  has difficulty 
formulating a complete sentence and using the correct tense. The therapist recommends he be 
evaluated for special education services. Psychological Assessment from , dated 
October 9,2007. 

A letter from physician in the record states that w a s  pregnant in 1997 and lost 
the baby. Letterfrom - dated March 24, 1997. 

Upon a complete review of the record evidence, the AAO finds that the applicant has established 
that his wife will experience extreme hardship if his waiver application is denied. 

Considering all of the factors in the aggregate, the AAO finds that the personal, emotional, and 
economic hardship that would result from the denial of a waiver of inadmissibility constitutes 
extreme hardship. It is evident from the record that personal history of losing her father 
at a young age and losing her first child has made her particularly fragile, vulnerable, and dependent 
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on her husband and family. As the therapist found, h a s  few coping mechanisms and low 
self-esteem. In addition, according to the therapist, if the applicant were removed from the United 
States, would have an extremely difficult time raising her four sons without her husband's 
assistance. Moreover, the record i n d i c a t e s w o u l d  suffer extreme financial hardship if the 
applicant's waiver application were denied. According to the most recent tax documents in the 
record, the applicant earned $15,298 in 2006, as well as miscellaneous income totaling $22,489. The 
applicant's spouse earned $42,362 in 2006. The record shows the couple pays a monthly mortgage 
of $2,470 and annual property tax of $2,495. Although the record could have contained more 
detailed information regarding the couple's regular monthly expenses, it is clear from the record that 
the a plicant contributes significantly to the household's expenses and that without his income, Ms. d' would suffer extreme financial hardship. Considering fragile mental health, 
combined with the financial hardship she would suffer if her husband moved to Mexico, the effect of 
separation from the applicant o n  go above and beyond the experience that is typical to 
individuals separated as a result of deportation and rises to the level of extreme hardship. 

The AAO also finds that it would constitute extreme hardshi for t o  move to Mexico to 
avoid the hardship of separation from her husband. who has lived in the United States 
since she was eight months old, would be separated from her mother, step-father, brother, and 
extended family and has no family ties in Mexico. She would need to give up her job which she has 
held for over twenty-four years. In addition, she would need to adjust to a life in Mexico, a difficult 
situation made even more complicated given her emotional frailty. Furthermore, she would lose the 
opportunity to secure special education services her son, -. Under these circumstances, the 
hardship w o u l d  experience if her husband were refused admission is extreme, going well 
beyond those hardships ordinarily associated with deportation. The AAO therefore finds that the 
evidence of hardship, considered in the aggregate and in light of the Cervantes-Gonzalez factors 
cited above, supports a finding that faces extreme hardship if the applicant is refused 
admission. 

The AAO also finds that the applicant merits a waiver of inadmissibility as a matter of discretion. 

In discretionary matters, the applicant bears the burden of proving that positive factors are not 
outweighed by adverse factors. See Matter of T-S-Y-, 7 I&N Dec. 582 (BIA 1957). The adverse 
factors in the present case include the applicant's attempted fraudulent entry into the United States in 
1996, being deported pursuant to an immigration judge's order in July 1996, and subsequently 
reentering the United States without inspection. In addition, the record indicates the applicant has 
additional, substantial periods of unauthorized presence in the United States. See, e.g., Application 
to Register Permanent Residence or Adjust Status (Form I-485), signed by the applicant May 19, 
1997 (indicating the applicant entered the United States in March 1988); Biographic Information 
(Form G-325A), signed by the applicant August 3 1, 2007 (indicating he has lived in California since 
March 1990). Furthermore, the record indicates that in 1994, the applicant pled guilty to driving a 
vehicle without the owner's consent and was sentenced to 120 days imprisonment and three years 
probation. The record also shows that the applicant was cited for gambling in 2005 and was fined as 
a result. 



The favorable and mitigating factors in the present case include: the applicant has significant family 
ties to the United States, including his U.S. citizen wife and five U.S. citizen children, including one 
child from a previous relationship; the extreme hardship to the applicant's wife if he were refused 
admission; letters of support in the record describing the applicant as a hard worker who is honest, 
truthful, and an outstanding citizen; the fact that the applicant and his wife own a home; the fact that 
the applicant has a stable employment history and has paid taxes while working in the United States; 
and the applicant's lack of any additional criminal convictions for over fifteen years. 

The AAO finds that, although the applicant's immigration violations and criminal history are serious 
and cannot be condoned, when taken together, the favorable factors in the present case outweigh the 
adverse factors, such that a favorable exercise of discretion is warranted. Accordingly, the appeal 
will be sustained. 

ORDER: The appeal is sustained. 


