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Immigration and Nationality Act, 8 U.S.C. 8 1 182(i) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 
tj 103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 

John F. Grissom, Acting Chief 
Administrative Appeals Office 
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DISCUSSION: The waiver application was denied by the District Director, Los Angeles, 
California, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be sustained. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United 
States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
$1 182(a)(6)(C)(i), for having attempted to procure admission into the United States by fraud or 
willful misrepresentation on January 5, 1997. The applicant is married to a U.S. citizen and has 
two U.S. citizen children. She seeks a waiver of inadmissibility pursuant to section 212(i) of the 
Act, 8 U.S.C. tj 1 182(i). 

The district director found that the applicant failed to show that the bar to her admission would 
cause extreme hardship to her U.S. citizen spouse. The application was denied accordingly. 
Decision of the District Director, dated September 30, 2005. 

On appeal, counsel states that district director erred in finding that the applicant's qualifying 
relative would not suffer extreme hardship if the applicant were removed from the United States. 
Counsel states that the applicant's spouse will suffer as a result of seeing his children suffer and 
from being separated fiom his wife. Fornl I-290B, dated October 28, 2005. 

On January 5, 1997 the applicant was arrested at the San Ysidro Port of Entry for attempting to 
enter the United States with a photo-altered Mexican passport and a fraudulent 1-55 1 stamp. The 
applicant was removed from the United States on January 9, 1997 and re-entered without 
inspection in February 1997. 

Section 2 12(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 

Section 212(i) of the Act provides that: 

(1) The Attorney General [now the Secretary of Homeland Security, 
"Secretary"] may, in the discretion of the Attorney General [Secretary], 
waive the application of clause (i) of subsection (a)(6)(C) in the case of an 
alien who is the spouse, son or daughter of a United States citizen or of an 
alien lawfully admitted for permanent residence, if it is established to the 
satisfaction of the Attorney General [Secretary] that the refusal of 
admission to the United States of such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of 
such an alien. 
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Section 212(i) of the Act provides that a waiver of the bar to admission resulting from section 
212(a)(6)(C) of the Act is dependent first upon a showing that the bar imposes an extreme 
hardship on the applicant's U.S. citizen or lawful permanent resident spouse and/or parent. 
Hardship the alien experiences or her children experience due to separation is not considered in 
section 212(i) waiver proceedings unless it is shown to cause hardship to the applicant's spouse 
andlor parent. 

The concept of' extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the 
facts of each individual case. Matter of Cewantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). 
In Mutter of Cewantes-Gonzalez, the Board of Immigration Appeals set forth a list of non- 
exclusive factors relevant to determining whether an applicant has established extreme hardship 
to a qualifying relative pursuant to section 212(i) of the Act. These factors inciude, with respect 
to the qualifying relative, the presence of family ties to U.S. citizens or lawful permanent 
residents in the United States, family ties outside the United States, country conditions where the 
qualifying relative would relocate and family ties in that country, the financial impact of 
departure, and significant health conditions, particularly where there is diminished availability of 
medical care in the country to which the qualifying relative would relocate. Id. at 566. 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the 
trier of fact must consider the entire range of factors concerning hardship in their 
totality and determine whether the combination of hardships takes the case 
beyond those hardships ordinarily associated with deportation. 

Matter of 13-J-0-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted). Once extreme hardship 
is established, it is but one favorable factor to be considered in the determination of whether the 
Secretary should exercise discretion. See Matter of Mendez, 21 T&N Dec. 296 (BIA 1996). 

The AAO notes that extreme hardship to the applicant's spouse must be established both in the 
event that he resides in Mexico or in the event that he resides in the United States, as he is not 
required to reside outside of the United States based on the denial of the applicant's waiver 
request. The AAO will consider the relevant factors in adjudication of this case. 

In a request to admit new evidence, dated March 28, 2008, counsel states that the applicant's 
oldest son was diagnosed with autism and is now considered a special needs child. Submitted 
with this request is an Individualized Education Program (IEP) for the applicant's son showing 
that he has autism and is receiving special care. IEP, dated March 6, 2008. Also submitted with 
this request is a declaration from the applicant's spouse. The applicant's spouse states that after 
his son was diagnosed with autism, his daughter experienced a severe asthma attack and was 
hospitalized for three days. Spouse's Statement, dated March 25, 2008. He states that they found 
out that their daughter has an active form of asthma and that the pediatrician directed the 
applicant in how to care for their daughter, use the special child's inhaler and administer the 
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asthma medication. The applicant's spouse states that on February 25, 2003 their daughter again 
suffered an asthma attack and was hospitalized for three days. He states that since 2003, his 
daughter's asthma has been under control thanks to the dedication and vigilance of the applicant 
in caring for their daughter. He states further that his daughter continues to suffer from recurring 
episodes of wheezing and shortness of breath and that at anytime she could have a serious 
asthma attack. The applicant's spouse asserts that their son is very attached to the applicant and 
that she acts as his teacher and counselor as well as his loving mother. He states that the 
applicant works with their son daily on his language skills, does her best to give him guidelines 
for better behavior, and is the person best equipped to handle their son when he misbehaves. The 
applicant's spouse asserts that taking the applicant away would devastate their son and 
exacerbate his symptoms. He states that he will suffer because he has not had to deal with his son 
on the same basis as the applicant and he is unfamiliar with how to care for a child with autism. 
He also states that he cannot take off to attend autism seminars or training and cannot afford a 
special babysitter or at home help. The applicant's spouse describes the emotional effect the 
applicant's possible inadmissibility from the United States is having on him. He states that if he 
loses the applicant, he will lose all hope. He states that he has been fighting depression daily, 
losing sleep, feeling tightness in his neck, he has lost 35 pounds because he does not want to eat, 
has lost interest at work, has been having digestive problems, and is easily irritated. He states 
that he has recently considered seeking professional help. The applicant's spouse states that he is 
not capable of taking care of his children and keeping a full time job and that he cannot afford 
child care. The applicant's spouse states that he is employed by the Los h g e l e s  County 
hlletropolitan Transportation Authority as a bus driver. The record includes a 2002 U.S. 
Individual Income Tax Return showing that the applicant earned $39,480 that year as a bus 
driver. Furthermore, the applicants spouse states that the applicant is a stay at home mother and 
is accessible to their children at anytime. He states that both children have deep emotional ties to 
their mother because she raised them emotionally and physically and his heart breaks to think 
about the applicant being removed from the United States. Id. The AAO notes that the record 
includes a letter from the applicant's daughter's doctor, 1 ,  which states that 
the a licant's daughter was diagnosed with asthma and was hospitalized twice in 2003. Letter 
from , dated January 15,2004. s t a t e s  that the applicant's daughter continues to 
have recurrent episodes of wheezing, requiring medical treatment and daily medications. She 
states that it would be detrimental to her health to be away from adequate medical care and that 
both of her parents are involved in her medical care and treatment. Id. 

The applicant's spouse also states that he is a foreigner to Mexico as he came to the United 
States as an infant. Spouse's Statement, dated March 25,2008. He states that Mexico's economic 
situation does not allow for employment like the job he has now and they could not get the kind 
of comprehensive medical insurance they have now. He also states that his children will suffer in 
Mexico's schools because they are not Spanish speakers and that his son would not be able to 
receive special education services in Mexico. Id. 

The AAO finds that the applicant's spouse will suffer extreme hardship as a result of the 
applicant's inadmissibility. The applicant is the primary caretaker for their autistic son and their 
daughter who suffers from asthma. It would be an extreme hardship for the applicant's spouse to 
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be separated from the applicant, having to cope with not only the emotional hardship inherent in 
separation, but the suffering of his children, who require more constant, specialized care than is 
normally provided by a parent or professional childcare provider. The record reflects that the 
applicant's spouse would face significant difficulty in providing this care himself, or in paying 
for the required care. In addition, relocating to Mexico would also be an extreme hardship. The 
applicant's son is receiving special care at school, both of his children receive medical care 
through his medical insurance at work, and neither child speaks Spanish, making the transition, 
especially with a special needs child, an extreme hardship. 

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of 
discretion. In discretionary matters, the applicant bears the burden of proving eligibility in terms 
of equities in the United States which are not outweighed by adverse factors. See Matter of T-S- 
Y-, 7 I&N Dec. 582 (BIA 1957). 

In evaluating whether section 212(h)(l)(B) relief is warranted in the exercise of 
discretion, the factors adverse to the alien include the nature and underlying 
circumstances of the exclusion ground at issue. the presence of additional 
significant violations of this country's immigration laws, the existence of a 
criminal record, and if so, its nature and seriousness, and the presence of other 
evidence indicative of the alien's bad character or undesirability as a permanent 
resident of this country. The favorable considerations include family ties in the 
United States, residence of long duration in this c~untry  (particularly where 
alien began residency at a young age), evidence of hardship to the alien and his 
family if he is excluded and deported, service in this country's Armed Forces, a 
history of stable employment, the existence of property or business ties, 
evidence of value or service in the community, evidence of genuine 
rehabilitation if a criminal record exists, and other evidence attesting to the 
alien's good character (e.g., affidavits from family, friends and responsible 
community representatives). 

See Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996). The AAO must then, 
"[Blalance the adverse factors evidencing an alien's undesirability as a permanent resident with 
the social and humane considerations presented on the alien's behalf to determine whether the 
grant of relief in the exercise of discretion appears to be in the best interests of the country. " Id. 
at 300. (Citations omitted). 

The adverse factors in the present case are the applicant's attempt to enter the United States on 
fraudulent documents, her re-entry into the United States without inspection after being removed 
from the United States and her residing in the United States in unlawful status. The favorable 
factors in the present case are the extreme hardship to her U.S. citizen husband and children if 
she were to be denied a waiver of inadmissibility; the care the applicant provides for her 
children, one with special needs; the applicant's lack of a criminal record and, as indicated by the 
declaration of the applicant's spouse, the support and dedication she shows to her husband and 
family. 
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The AAO finds that the immigration violations committed by the applicant are serious in nature 
and cannot be condoned. Nevertheless, the AAO finds that taken together, the favorable factors 
in the present case outweigh the adverse factors, such that a favorable exercise of discretion is 
warranted. Accordingly, the appeal will be sustained. 

ORDER: The appeal is sustained. 


