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DISCUSSION: The waiver application was denied by the Director, California Service Center and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. 

The applicant is a native and citizen of Cuba who was found to be inadmissible to the United States 
under section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
$ 1 182(a)(2)(A)(i)(I), for having been convicted of a crime involving moral turpitude. The applicant 
is the spouse of a naturalized United States citizen and the father of one United States citizen child 
and one United States citizen stepchild. He now seeks a waiver of inadmissibility so that he may 
reside in the United States with his spouse and chldren. 

The Director concluded that the applicant had failed to establish that extreme hardship would be 
imposed upon a qualifying relative and denied the Application for Waiver of Grounds of 
Excludability (Form 1-601) accordingly. Decision of the Director, dated August 9,2006. 

On appeal, the applicant contends that United States Citizenship and Immigration Services (USCIS) 
erred in finding that the applicant had failed to meet the burden of establishing extreme hardship to 
his qualifying relative as necessary for a waiver. Form I-290B; Attorney's brief: 

In support of the claim to extreme hardship, counsel submits two briefs. The record also includes, 
but is not limited to, criminal court documents; statements from the applicant's spouse; medical 
records for the applicant's children; tax statements for the applicant and his spouse; W-2 Forms for 
the applicant and his spouse; and a country conditions report. The entire record was considered in 
rendering a decision on the appeal. 

The applicant has the following criminal history. On November 2 1, 1996 the applicant was found 
guilty in Florida of fraudulent use of a credit card, petty theft and grand theft in the third degree. 
Finding of Guilt and Order Withholding Adjudication and Special Conditions, Circuit Court ofthe 
Eleventh Judicial Circuit in and for Dude County, Florida, dated November 2 1, 1996. He was 
placed on probation for one year. Id. On February 28, 2001 the applicant was found guilty in 
Florida of two counts of battery and one count of false imprisonment. Finding of Guilt and Order 
Withholding Adjudication and Special Conditions, Circuit Court of the Eleventh Judicial Circuit in 
andfor Dade County, Florida, dated April 19, 2001. He was placed on probation for one year. Id. 
The AAO notes that the illegal use of credit cards is a crime involving moral turpitude. Matter of 
Chouinard, 11 I&N Dec. 839 (BIA 1966). Accordingly, the AAO finds that the applicant's 
conviction for fraudulent use of a credit card is a conviction for a crime involving moral turpitude 
and renders him inadmissible under section 2 12(a)(2)(A) of the Act. 

Section 2 12(a)(2)(A) of the Act states in pertinent part: 

(i) [Alny alien convicted of, or who admits having committed, or who admits committing 
acts which constitute the essential elements of- 

(I) a crime involving moral turpitude . . . or an attempt or conspiracy to 
commit such a crime . . . is inadmissible. 



Section 2 12(h) of the Act provides, in pertinent part: 

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, waive 
the application of subparagraph (A)(i)(I) . . . of subsection (a)(2) . . . if - 

(1) (A) in the case of any immigrant it is established to the satisfaction of 
the Attorney General [Secretary] that - 

(i) . . . the activities for which the alien is 
inadmissible occurred more than 15 
years before the date of the alien's 
application for a visa, admission, or 
adjustment of status, 

(ii) the admission to the United States of such 
alien would not be contrary to the 
national welfare, safety, or security of 
the United States, and 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse, parent, son, or 
daughter of a citizen of the United States or an alien lawfully 
admitted for permanent residence if it is established to the 
satisfaction of the Attorney General [Secretary] that the alien's denial 
of admission would result in extreme hardship to the United States 
citizen or lawllly resident spouse, parent, son, or daughter of such 
alien . . . 

A section 212(h) waiver of the bar to admission resulting from violation of section 212(a)(2)(A) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the citizen or 
lawfully resident spouse, parent or child of the applicant. The plain language of the statute indicates 
that hardship that the applicant would experience if the applicant's waiver request is denied is not 
directly relevant to the determination as to whether the applicant is eligible for a waiver under 
section 212(i). The only relevant hardship in the present case is the hardship suffered by the 
applicant's spouse and children if the applicant is removed. If extreme hardship is established, it is 
but one favorable factor to be considered in the determination of whether the Secretary should 
exercise discretion. See Matter of Mendez, 2 1 I&N Dec. 296 (BIA 1996). 

Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-566 (BIA 1999) provides a list of factors the 
Board of Immigration Appeals deems relevant in determining whether an alien has established 
extreme hardship pursuant to section 212(i) of the Act. These factors include the presence of a 
lawful permanent resident or United States citizen family ties to this country; the qualifying 
relative's family ties outside the United States; the conditions in the country or countries to which 
the qualitling relative would relocate and the extent of the qualifytng relative's ties in such 
countries; the financial impact of departure fiom this country; and significant conditions of health, 
particularly when tied to an unavailability of suitable medical care in the country to which the 
qualifLing relative would relocate. 



The AAO notes that extreme hardship to the applicant's qualifying relatives must be established 
whether they reside in Cuba or the United States, as they are not required to reside outside of the 
United States based on the denial of the applicant's waiver request. The AAO will consider the 
relevant factors in adjudication of this case. 

If the applicant's spouse travels with the applicant to Cuba, the applicant needs to establish that his 
spouse will suffer extreme hardship. The applicant's spouse is a native of Cuba. Naturalization 
certiJicate. Although the record is unclear as to the amount of time the applicant's spouse has 
resided in the United States, the AAO notes that she naturalized on July 29, 2003. Id. The 
immediate family of the applicant's spouse resides in the United States. Statement from the 
applicant's spouse, dated March 22, 2003. The applicant's spouse states that the food and medicine 
shortage is standard in the daily life of any Cuban. Id. She notes that Cuba is considered one of the 
poorest countries in Latin America. Id. She asserts that this type of life that would be hers if she 
were to relocate to Cuba. Id. The AAO notes that the record establishes that the applicant's 
spouse's children have health problems that require continuing medical oversight. Statement .from - 
the applicant's spouse, dated September 5, i006; Statement from ,- - dated February 23, 2004; Medical records for the 
applicant's son, I.., dated July 27,2005 through June 10,2006; Medical 
records for the applicant 's daughter, . , dated June 27, 2005 through 
July 5, 2006. It also acknowledges the impact on the applicant's spouse if she were to relocate to 
Cuba with her children and remove them from their established health care programs. When looking 
at the aforementioned factors, particularly the lack of family support in Cuba and the various 
medical problems experienced by the applicant's children i s  they affect the applicant's spouse, the 
AAO finds that the applicant has demonstrated extreme hardship to his spouse if she were to reside 
in Cuba. 

If the applicant's spouse resides in the United States, the applicant needs to establish that his spouse 
will suffrr extreme hardship. The applicant's spouse stat& that she works as a secretary, earning 
$9.50 an hour. Statement from the applicant's spouse, dated September 5,  2006; Tax statements for 
the applicant's spouse. She notes that with her income alone, she cannot support her household. Id. 
As previously noted, the children of the applicant's spouse have chronic health problems. Statement 
from the applicant's spouse, dated September 5, 2006; Statement from 

ed February 23, 2004; Medical records for the 
. , dated July 27,2005 through June 10,2006; Medical 

records for the applicant i d a u g h t e r , ,  dated June 27, 2005 through 
July 5, 2006. The AAO notes that, in the applicant's absence, the applicant's spouse's income 
would place her below federal poverty guidelines for a family of three and that she would be 
required to support two children with health issues. The published country conditions report in the 
record notes that the low wages paid in Cuba do not allow for a decent standard of living. Cuba. 
County Reports on Human Rights Practices - 2003, US. Dept, ofstate. As such, the AAO finds 
that the applicant would not be in a position to financially assist his spouse from Cuba. When 
looking at the aforementioned factors, particularly the financial situation of the applicant's spouse 
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and the medical needs of her children, the AAO finds that the applicant has demonstrated extreme 
hardship to his spouse if she were to remain in the United States without him. 

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of 
discretion. In discretionary matters, the alien bears the burden of proving eligibility in terms of 
equities in the United States which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 
I&N Dec. 582 (BIA 1957). 

The adverse factors in the present case are the applicant's criminal offenses for which he now seeks 
a waiver. 

The favorable and mitigating factors are the applicant's U.S. citizen spouse and children, the 
extreme hardship to his spouse if he were refused admission, his long-term and supportive 
relationship with his spouse and children, his payment of taxes as evidenced by tax statements, and 
his completion of a Batterer's Intervention Program. The applicant's most recent criminal 
conviction took place in 2001, and while this cannot be overlooked, the applicant has no other 
criminal offenses since that time. 

The AAO finds that, although the immigration violations committed by the applicant were serious 
and cannot be condoned, when taken together, the favorable factors in the present case outweigh the 
adverse factors, such that a favorable exercise of discretion is warranted. Accordingly, the appeal 
will be sustained. 

ORDER: The appeal is sustained. 


