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DISCUSSION: The waiver application was denied by the Acting Officer in Charge, Guangzhou, 
China. A subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The 
matter is now before the AAO on a motion to reopen and/or reconsider. The motion will be granted, 
the previous decision of the acting officer in charge will be withdrawn and the application declared 
moot. The matter will be returned to the acting officer in charge for continued processing. 

The applicant, a native and citizen of China, entered the United States without inspection in March 
1990. He filed the Form 1-589, Request for Asylum in the United States, in November 1994. On 
February 2, 1996, the applicant was granted voluntary departure until February 2, 1997. See Order 
of the Immigration Judge, dated February 2, 1996. A Warrant of Removal/Deportation was issued 
on August 27, 1997 and he was removed from the United States on July 24, 1998. See Warrant of 
Removal/Deportation, dated August 27, 1997. The applicant accrued unlawful presence from April 
1, 1997, the date of the enactment of the unlawful presence provisions, until his departure in July 
1998. The applicant was thus found to be inadmissible to the United States pursuant to section 
212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. fj 11 82(a)(9)(B)(i)(II), 
for having been unlawfully present in the United States for more than one year. The applicant is 
seeking a waiver of inadmissibility in order to reside in the United States with his U.S. citizen 
spouse and child. 

The acting officer in charge concluded that the applicant had failed to establish that extreme 
hardship would be imposed on any qualifying relatives and denied the Application for Waiver of 
Ground of Excludability (Form 1-601) accordingly. Decision of the Acting OfJicer in Charge, dated 
April 16,200 1. 

On appeal, the AAO concurred with the acting officer in charge that the applicant was inadmissible 
under section 212(a)(9)(B)(II) of the Act, and moreover, determined that extreme hardship to a 
qualifying relative had not been established, as required by section 212(a)(9)(B)(v) of the Act. 
Consequently, the appeal was dismissed. Decision of the AAO, dated October 30,2002. 

On November 25, 2002, counsel for the applicant filed a motion to reopen andlor reconsider. In 
support of the motion, counsel for the applicant submitted a brief and referenced exhibits. The entire 
record was reviewed and considered in rendering this decision. 

Section 2 12(a)(9)(B)(i)(II) of the Act provides, in pertinent part: 

Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 



admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawhlly admitted for permanent residence, if it is established to 
the satisfaction of the Attorney General (Secretary) that the refusal of 
admission to such immigrant alien would result in extreme hardship to the 
citizen or lawfirlly resident spouse or parent of such alien.. . 

As noted above, the applicant accrued unlawful presence from April 1, 1997, the date of the 
enactment of the unlawful presence provisions, until his departure in July 1998. The applicant is, 
therefore, inadmissible to the United States under section 212(a)(9)(B)(i)(Ii) of the Act for being 
unlawfully present in the United States for more than one year. Pursuant to section 
212(a)(9)(B)(i)(II), the applicant is barred from again seeking admission within ten years of the date 
of his departure. 

As the record establishes, the applicant's last departure occurred in July 1998. It has now been more 
than ten years since the departure that made the applicant inadmissible. A clear reading of the law 
reveals that the applicant is no longer inadmissible pursuant to section 212(a)(9)(B) of the Act. 

The AAO also notes that the applicant's removal in July 1998 renders him inadmissible under 
section 212(a)(9) of the Act which states: 

Section 212(a)(9). Aliens previously removed.- 

(A) Certain alien previously removed.- 

(i) Arriving aliens.-Any alien who has been ordered removed under section 
235(b)(l) or at the end of proceedings under section 240 initiated upon the 
alien's arrival in the United States and who again seeks admission within 5 
years of the date of such removal (or within 20 years in the case of a second 
or subsequent removal or at any time in the case of an alien convicted of an 
aggravated felony) is inadmissible. 

(ii) Other aliens.- Any alien not described in clause (i) who- 

(I) has been ordered removed under section 240 or any other 
provision of law, or 



(11) departed the United States while an order of removal was 
outstanding, and seeks admission within 10 years of the date of 
such alien's departure or removal (or within 20 years of such 
date in the case of a second or subsequent removal or at any 
time in the case of an aliens convicted of an aggravated felony) 
is inadmissible. 

(iii) Exception.- Clauses (i) and (ii) shall not apply to an alien seeking 
admission within a period if, prior to the date of the aliens' reembarkation at a 
place outside the United States or attempt to be admitted from foreign 
continuous territory, the Attorney General [now, Secretary, Department of 
Homeland Security] has consented to the aliens' reapplying for admission. 

The record contains a copy of a Form 1-212 Application for Permission to Reapply for Admission 
After removal (Form 1-212)' but it is unclear whether it was ever properly received or adjudicated. 
In any event, the Form 1-212 is no longer necessary as it has been over 10 years since the applicant's 
removal and he is no longer inadmissible under section 212(a)(9)(A) of the Act. 

ORDER: The appeal is dismissed, the prior decision of the acting officer in charge is withdrawn 
and the application for a waiver of inadmissibility is declared moot. 


