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DISCUSSION: The waiver application was denied by the District Director, Mexico City, Mexico. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Mexico. He was found to be inadmissible to the United 
States pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. 5 1182(a)(9)(B)(i)(II), for having 
been unlawfully present in the United States for one year or more and seeking admission within ten 
years of his last departure. He is married to a United States citizen and has two U.S. citizen children. 
He seeks a waiver of inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 
0 1 182(a)(9)(B)(v). 

The District Director concluded that the applicant had failed to establish that the bar to his admission 
would impose extreme hardship on a qualifying relative, his U.S. citizen spouse, and denied the 
Application for Waiver of Grounds of Inadmissibility (Form 1-601) on January 17, 2007.' 

On appeal, counsel for the applicant asserts that it was an abuse of discretion for the District Director 
to deny the applicant's waiver application and that the record establishes that his wife will suffer 
extreme hardship if the application is not approved. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 
of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the [Secretary] that the refusal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfully 
resident spouse or parent of such alien. 

I The AAO notes the district director's reference to the unlawful presence of another individual on page 2 of his 
decision but does not find it to have affected his analysis of the present case. 



The record indicates that the applicant entered the United States without inspection 1994 and 
remained until he departed voluntarily in March 2006. Therefore, the applicant was unlawfully 
present in the United States for over a year from April 1, 1997, the effective date of the unlawhl 
presence provisions of the Act until March 2006, and is now seeking admission within ten years of 
his last departure fi-om the United States. Accordingly, the applicant is inadmissible to the United 
States under section 212(a)(9)(B)(i)(II) of the Act. The applicant does not contest this finding. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) is dependent upon a showing that the bar 
to admission imposes an extreme hardship on a qualifying relative, i.e., the U.S. citizen or lawfully 
resident spouse or parent of the applicant. Hardship to the applicant or his children is not directly 
relevant to a determination of extreme hardship in section 212(a)(9)(B)(v) proceedings and will be 
considered only insofar as it results in hardship to the qualifying relative, the applicant's spouse. If 
extreme hardship to a qualifying relative is established, the Secretary then assesses whether an 
exercise of discretion is warranted. See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cewantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cewantes-Gonzalez, the Board of Immigration Appeals set forth a list of non-exclusive factors 
relevant to determining whether an applicant has established extreme hardship to a qualifying 
relative pursuant to section 212(i) of the Act. These factors include, with respect to the qualifying 
relative, the presence of family ties to U.S. citizens or lawful permanent residents in the United 
States, family ties outside the United States, country conditions where the qualifying relative would 
relocate and family ties in that country, the financial impact of departure, and significant health 
conditions, particularly where there is diminished availability of medical care in the country to 
which the qualifying relative would relocate. Id. at 566. 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality 
and determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. 

Matter of 0-J-0-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted). 

The AAO notes that extreme hardship to a qualifying relative must be established whether he or she 
accompanies an applicant or remains in the United States, as a qualifying relative is not required to 
reside outside of the United States based on the denial of an applicant's waiver request. 

The record includes, but is not limited to, counsel's brief; statements from the applicant's spouse; a 
psychological evaluation of the applicant's spouse by- a copy of the naturalization 
certificate for the applicant's spouse; copies of birth certificates for the applicant's children; a - - 

statement from , the Bronx, New York; statements 
from the director and social worker at the school attended by the applicant's children; a listing of 



monthly financial obligations for the applicant's spouse; copies of tax returns, and medical 
documentation and prescriptions for the applicant's spouse's parents; a copy of the section on Mexico 
from Country Reports on Human Rights Practices - 2005, published by the U.S. Department of State; 
a copy of the 2005 Amnesty International Report on Mexico; a copy of a Traveler's Health report on 
Mexico and Central America, published by the Centers for Disease Control and Prevention; and a 
letter from the applicant's spouse's employer, as well as the applicant's spouse's tax records and pay 
stubs. 

The entire record was reviewed and all relevant evidence considered in rendering this decision. 

Counsel asserts the applicant's spouse is suffering fi-om Adjustment Disorder with Mixed Anxiety 
and Depressed Mood due to the applicant's exclusion. He also asserts that the applicant's spouse is 
experiencing financial hardship because the applicant is no longer providing income and she has had 
to begin paying for childcare, which costs approximately $500 each month. He further states that the 
applicant's children are experiencing emotional hardship and struggling in school, that the 
applicant's spouse is struggling to care for her parents who have medical problems and live with her 
and her two young daughters, that the applicant's spouse has had to work additional hours in order to 
support her family, and that, currently, the applicant's spouse is unable to afford the medication 
needed to treat her younger daughter's asthma. Counsel also states that the applicant's spouse is 
sending $50 each week to the applicant in Mexico as he is barely able to survive on his own. The 
cumulative effect of these impacts, counsel asserts, results in extreme hardship for the applicant's 
spouse. 

On appeal, the applicant's spouse submits a statement in which she asserts that she is experiencing 
growing depression and emotional distress over the exclusion of the applicant and worries that her 
depression will negatively affect her job performance, which may negatively affect her financial 
situation and her ability to care for her family. The applicant's spouse also states that she sends $50 
each week to the applicant since he is working in agriculture and does not earn much. She asserts 
that, although she is unable to work full-time because of her children, she has started to work more 
and more hours in order to make ends meet. She states that her parents are able to offer her some 
assistance, but that she cannot rely on them the way she could rely on the applicant as they are old 
and sick. The applicant's spouse also notes that her parents are unable to assist her financially 
because they do not earn much money. 

Counsel's and the applicant's spouse's assertions of financial hardship are not supported by the 
record. The record contains a list of expenses for the applicant's spouse, but these expenses are not 
corroborated by documentation. While there are tax returns in the record that establish the 
applicant's spouse's income, there is no documentary evidence to support the level of financial stress 
claimed by counsel. There are no copies of bills, invoices or other financial obligations, no 
indication of accumulated debt, and no documentation of the additional costs of child care or the 
money sent to the applicant in Mexico. Without supporting documentation, the assertions of 
counsel are not sufficient to meet the burden of proof in these proceedings. The assertions of 
counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); 
Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 



(BIA 1980). Going on record without supporting documentation is not sufficient to meet the 
applicant's burden of proof in this proceeding. See Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 
1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comrn. 1972)). 
Accordingly, the record does not establish that the applicant's spouse is experiencing significant 
financial hardship. 

The record indicates that the applicant's younger daughter suffers from asthma. In a letter, dated 
February 8, 2007, the child's doctor, s t a t e s  that she suffers from moderate 
persistent asthma with frequent asthma exacerbation and is currently taking Albuterol, 06H PRN 
and Singulair, QD for her condition. further indicates that the applicant's younger 
daughter needs to be under the supervision of an adult at all times and that her mother is unable to 
afford the medication needed for her asthma exacerbation2 The record also contains a notice from 
the director of the school attended by the applicant's children, as well as a statement from the 
school's social worker. The social worker states that both children have been experiencing serious 
academic and social difficulties as a result of their father's absence. The director's notice indicates 
that the applicant's older daughter may be held back because she does not appear to meet the 
requirements to advance to the next grade level. The psychological evaluation in the record, prepared 
b y ,  finds that, if the applicant's daughters remain separated from their father, they 
will develop a Separation Anxiety  iso order, as well as a basic mistrust of the world. 

While the AAO acknowledges the documentation provided regarding the hardships being 
experienced by the applicant's children, it notes that the applicant's children are not qualifying 
relatives for the purposes of this proceeding. Therefore, any hardships they are suffering in the 
applicant's absence may be considered only to the extent that they affect the applicant's spouse, the 
only qualifying relative. The record, however, fails to document how the health of the applicant's 
younger daughter or the children's difficulties in school would affect their mother in the applicant's 
absence. Accordingly, the AAO is unable to conclude that their problems would result in hardship 
for the applicant's spouse. 

In support of the emotional hardship claimed b the a licant's spouse, the record contains a 
psychological evaluation prepared by who finds her to be suffering from 
Adjustment Disorder with Mixed Anxiety and Depressed Mood as a result of her separation fkom the 
applicant. Although the input of any mental health professional is respected and valuable, the AAO 
notes that the submitted evaluation is based on a single interview with the applicant's spouse and her 
daughters. In that they are based on a one-time interview, the AAO does not find the evaluation's 
conclusions to reflect the insight and analysis commensurate with an established relationship with a 
mental health practitioner, thereby rendering them speculative and diminishing their value to a 
determination of extreme hardship. 

The record also lacks the documentary evidence to demonstrate that the applicant's spouse is 
struggling to care for her parents. Although the medical documentation in the record establishes that 

The AAO notes that the cost of medical treatment for the applicant's younger daughter is not included in the list of 
monthly expenses provided by the applicant's spouse. 



the applicant's spouse's parents have health problems, it does not indicate the severity of these 
problems or the extent to which their conditions affect their ability to function on a daily basis. 
Without further evidence regarding the medical conditions of the applicant's spouse's parents, the 
record does not demonstrate that they require her care. As such, the record does not establish that the 
applicant's spouse would experience extreme hardship if the applicant is excluded and she remains in 
the United States. 

Extreme hardship to a qualifying relative must also be established if he or she relocates with the 
applicant. 

Counsel for the applicant asserts that the applicant's children will suffer if they relocate to Mexico. 
The applicant's spouse states that is she were to move to Mexico, she would be separated from her 
entire family and that she does not want her daughters to live in Mexico when they have a good life 
in the United States. She asserts that her younger daughter would not have adequate medical 
treatment for her asthma in Mexico, that she and the applicant would be unable to obtain sufficient 
employment to support their family, and that her children, although proficient in Spanish, would 
suffer in school as English is their first language. The applicant's spouse also states that the nearest 
bilingual school for her daughters would be one and one-half hours from the location where she and 
her family would live and that she and the applicant could not afford the tuition. The applicant's 
spouse also asserts that, if she moved to Mexico, she would have to accept a low-paying job in 
agriculture like that the applicant is currently performing and that she would be unable to send 
money home to her family. She further contends that she and the applicant would have little money 
on which to survive. 

The record contains the section on Mexico from the U.S. State Department's Country Reports on 
Human Rights Practices - 2005, a 2005 Amnesty International Report on Mexico, and a Traveler's 
Health report on Mexico and Central America from the Centers for Disease Control and Prevention. 
Counsel refers to these reports as general support for the premise that the applicant and his spouse 
would be unable to find sufficient employment or health care and educational facilities in the event 
the applicant's spouse and their children relocated to Mexico. 

Although the submitted reports provide information on health issues and human rights in Mexico at 
a national level, they are not sufficiently probative of the applicant's spouse's situation upon 
relocation to establish that she would suffer extreme hardship in Mexico. The generalized 
discussion of human rights and health conditions in the record does not support the claim that the 
applicant and his spouse would not be able to obtain adequate employment in Mexico. Nor does it 
address the applicant's spouse's situation or assertions that adequate medical care and educational 
opportunities would not be available to her children in Mexico. Further, as previously discussed, the 
applicant's children are not qualifying relatives in the present case and the record fails to establish 
how the impact of relocation on them would affect their mother, the qualifying relative. 

In addition, while the AAO accepts that the applicant's spouse's parents have certain medical 
conditions, the record does not indicate that they are unable to care for themselves or that the 
applicant's spouse provides for their daily care. Accordingly, the AAO does not find that the 



applicant's spouse would experience extreme hardship if she were to relocate to Mexico and leave 
her parents in the United States. 

An examination of the record reveals that there is insufficient evidence to establish that the 
applicant's spouse would experience extreme hardship if she were to relocate to Mexico with the 
applicant. 

The record, reviewed in its entirety and in light of the Cewantes-Gonzalez factors cited above, does 
not support a finding that the applicant's spouse would face extreme hardship if he is refused 
admission. The AAO recognizes that the applicant's spouse would experience hardship as a result of 
the applicant's inadmissibility. The record, however, does not distinguish her hardship from that 
commonly associated with removal and separation, and it does not, therefore, rise to the level of 
"extreme" as informed by relevant precedent. U.S. court decisions have repeatedly held that the 
common results of removal or inadmissibility are insufficient to prove extreme hardship. See 
Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). In addition, Perez v. INS, 96 F.3d 390 (9th Cir. 
1996), held that the common results of deportation are insufficient to prove extreme hardship and 
defined extreme hardship as hardship that was unusual or beyond that which would normally be 
expected upon deportation. The AAO therefore finds that the applicant has failed to establish 
extreme hardship to his U.S. citizen spouse as required under section 212(a)(9)(B)(v) of the Act. 
Having found the applicant statutorily ineligible for relief, no purpose would be served in discussing 
whether he merits a waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B)(v) 
of the Act, the burden of proving eligibility rests with the applicant. See section 291 of the Act, 
8 U.S.C. 9 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


