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DISCUSSION: The waiver application was denied by the Field Office Director, Charlotte, North 
Carolina. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

found-to be inadmissible to the United States under section 212(a)(6)(C)(i) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 8 1182(a)(6)(C)(i). The applicant is married to a naturalized U.S. 
citizen and seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 U.S.C. 
1 182(i), in order to remain in the United States with her U.S. citizen spouse,- 

The Field Office Director concluded that the applicant had failed to establish that her bar to 
admission would impose extreme hardship on a qualifying relative, her United States citizen spouse, 
and denied the Application for Waiver of Ground of Excludability (Form 1-601) accordingly. 

On appeal, counsel asserts that since the filing of the applicant's waiver application, the applicant's 
spouse has been diagnosed with prostate cancer and is suffering from severe depression. In support 
of the application, the record contains, but is not limited to, a statement from the applicant's spouse, 
a medical letter, financial documentation, an employment verification letter, evidence of health 
insurance, medical reports on stress and prostate cancer, and family photographs. 

Section 2 12(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 

Section 212(i) of the Act provides that: 

(I) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an alien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such an alien. 

The record reflects that the applicant listed her ground of inadmissibility on her Form 1-601 as 
A A 

"Entered with an assumed name - ' The director found that the applicant's 
entry under an assumed name renders her inadmissible under section 212(a)(6)(C)(i) of the Act. The 
record contains a sworn statement from the applicant, dated March 4, 2009, which addresses the 
issue of her entry under the assumed name - 



The statement, in part, provides: 

What is your true full and complete name? 

How and when did you enter the U.S.? 
As a B2 visitor on July 03, 1992. 

What name did you use? - 
Why did you use -~ 
I went to a travel agency and gave them my birth certificate, they obtained the visa 

maiden name, my complete name on the birth certificate 
is . The travel agency obtained my passport and visa using 
a s  the last name. 

Why did you file a Form 1-601 waiver using an assumed name? 
Because my passport uses the name a n d  my complete maiden 
name was - 
Where did come from? 
That was what the passport name was when I received it back from the travel agency. 

The record reflects that the applicant was issued a B I B 2  visa at the U.S. Consulate in Manila on 
June 26, 1992 under the given name '- and the surname I' The applicant used 
this visa for admission to the United States as a B2 visitor on July 3, 1992. In determining whether 
the misrepresentation of the applicant's name is material, it must be determined whether this 
concealment had "a natural tendency to influence the decision." Kungys v. United States, 485 U.S. 
759 (1988). The record does not reflect that the consular officer's issuance of the BlIB2 visa was 
influenced by the misrepresentation of the applicant's name. 

The Board of Immigration Appeals (BIA) articulated the test for materiality in Matter of S- and B-C- 
as "(1) the alien is excludable on the true facts, or (2) the misrepresentation tends to shut off a line of 
inquiry which is relevant to the alien's eligibility and which might well have resulted in a proper 
determination that he be excluded." 9 I&N Dec. 436, 447 (BIA 1960). Pursuant to the first part of 
this test, the record does not indicate that using the applicant's true name would have revealed a 
ground of inadmissibility or ineligibility for a BlIB2 visa. Further, the misrepresentation is not 
material under the second part of the test because the record does not show that the use of her false 
name shut off a line of inquiry that would have resulted in a finding of inadmissibility or ineligibility 
for a BlIB2 visa. A misrepresentation is generally material only if by it the alien received a benefit 
for which she would not otherwise have been eligible. See Kungys v. United States, supra. 



However, the AAO, in its de novo review of the record, finds that the applicant has made material 
misrepresentations in order to procure an Employment Authorization Document for work 
authorization in the United states.' The record reflects that the applicant filed an Application for 
Employment Authorization (Form 1-765) with the California Service Center on August 29, 2002. 
The applicant showed on the Form 1-765 that her last entry into the United States was July 2,2001 as 
an F-1 student. She showed that she was eligible for employment authorization under 8 C.F.R. 8 
274a. 12(c)(3)(iii), which is the eligibility category for F-1 students seeking off campus employment 
due to severe economic hardship. The applicant's Form 1-765 was approved on October 17,2002. 

The information on the applicant's Form 1-765 is inconsistent with the record of proceedings, which 
reflects that she last entered the United States on July 3, 1992 as a B2 visitor. The record contains 
the applicant's original Departure Record (Form 1-94)? which shows that on July 3, 1992, the 
applicant was admitted into the United States at Los Angeles as a B-2 visitor for a period of six 
months. The record reflects that the applicant has since resided in the United States in an unlawful 
status; nothing in the record shows that she was granted a change of status to F-1 student. 
Accordingly, the AAO finds that the applicant misrepresented material facts to procure an 
Employment Authorization Document. The applicant is therefore inadmissible under section 
212(a)(6)(C)(i) of the Act for the willful misrepresentation of material facts to procure an 
immigration benefit under the Act. 

A section 212(a)(9)(B)(v) waiver of the bar to admission resulting from section 212(a)(9)(B)(i)(II) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the U.S. 
citizen or lawfully resident spouse or parent of the applicant. Hardship the alien herself experiences 
upon deportation is irrelevant to section 212(a)(9)(B)(v) waiver proceedings. Once extreme 
hardship is established, it is but one favorable factor to be considered in the determination of 
whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 
1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cewantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cewantes-Gonzalez, the Board of Immigration Appeals (BIA) set forth a list of non-exclusive 
factors relevant to determining whether an applicant has established extreme hardship to a qualifying 
relative pursuant to section 212(i) of the Act. These factors include, with respect to the qualifying 
relative, the presence of family ties to United States citizens or lawful permanent residents in the 
United States, family ties outside the United States, country conditions where the qualifying relative 
would relocate and family ties in that country, the financial impact of departure, and significant 

1 The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) ("On appeal from or 

review of the initial decision, the agency has all the powers which it would have in making the initial decision except as 

it may limit the issues on notice or by rule."); see also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th 
Cir. 1991). The AAO's de novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 



health conditions, particularly where there is diminished availability of medical care in the country 
to which the qualifying relative would relocate. Id. at 566. 

Relevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists. In each case, the trier of fact must consider the entire 
range of factors concerning hardship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associated with deportation. Matter of 0- 
J-0-, 21 I&N Dec. 38 1, 383 (BIA 1996) (citations omitted). 

An analysis under Matter of Cewantes-Gonzalez is appropriate. The AAO notes that extreme 
hardship to a qualifying relative must be established in the event that he or she accompanies the 
applicant or in the event that he or she remains in the United States, as a qualifying relative is not 
required to reside outside of the United States based on the denial of the applicant's waiver request. 

On appeal, counsel asserts that since the filing of the waiver application, the applicant's spouse has been 
diagnosed with prostate cancer. The record contains an affidavit from the applicant's spouse, dated 
April 22, 2009. The applicant's spouse asserts in his affidavit that he is employed as an aircraft 
mechanic for Timco and has medical insurance through his employer. He states that he has 
hypertension, diabetes, high cholesterol and has been diagnosed with prostate cancer. He states that he 
cares for his wife, children and U.S. citizen mother. He notes that his mother recently had open heart 
surgery and has arthritis. He asserts that if he accompanies the applicant to the Philippines, he worries 
that he will be unable to financially support hs family. He fbrther asserts that if he returns to the 
Philippines, he may not have health insurance or the same type of health coverage, limiting his access to 
medical care. 

The record contains a letter f r o m ,  dated April 22,2009. l e t t e r  states that the 
applicant's spouse has diabetes and was diagnosed on February 2, 2007 with moderate aggressive 
prostate cancer. The letter states that the applicant's overall prognosis is good. The letter notes that the 
applicant's spouse also has hypertension and cholesterol, which are well controlled. The letter lists the 
a~~l ican t ' s  s~ouse's medications as: Lantus. Glvburdie. Metformin. Actos. Arnlodi~ine. Li~itor. . A z ,  

Hydrochlorothiazide and Micardis. The record also contains a letter from 1 

the applicant has been employed with Timco Aviation Services, Inc. since May 15, 2000 as an Interiors 
Mechanic. The applicant submitted a copy of his health insurance card reflecting that he has Blue Cross 
Blue Shield health insurance through his employer, Timco Aviation. 

The record demonstrates that the applicant's spouse is suffering from a number of chronic medical 
conditions that require consistent medical attention and treatment. The AAO recognizes that his 
move to the Philippines would, at least in the short-term, leave him without consistent and 
appropriate health care. Given these factors, it has been established that the applicant's spouse would 
suffer extreme hardship if he relocated to the Philippines due to the applicant's inadmissibility. 

As discussed, extreme hardship to a qualifying relative must be established in the event that he or she 
accompanies the applicant or in the event that he or she remains in the United States, as a qualifying 



relative is not required to reside outside of the United States based on the denial of the applicant's 
waiver request. 

On appeal, counsel asserts that the applicant's spouse is experiencing acute depression at the 
possibility of his wife being forced to permanently relocate to the Philippines. Counsel states that the 
applicant's spouse is taking prescribed medication to cope with the stress and worry he has about the 
applicant's fate in the U.S. Counsel states that the applicant's inadmissibility is placing stress, 
tension, anguish and pressure on her spouse and his cancer. Counsel states that given the cost 
associated with international travel, the applicant's spouse would likely only be able to visit the 
applicant on a periodic basis. Counsel states that the applicant's spouse could not take prolonged 
absences from his employment without jeopardizing the security of his job or suffering financial 
setbacks due to the loss in pay. Counsel states that the infrequent visits would not be sufficient to 
maintain a meaningful marriage. Counsel contends that a negative outcome may increase the 
applicant's spouse's depression to the extent that it tragically triggers suicide. 

The applicant asserts in his affidavit that if he is separated from the applicant he will feel despondent 
because the applicant is the most important person in his life. He states that he will be forced to 
become a single parent to his fourteen-year-old stepson. He states that the absence of the applicant 
may have long term effects on his stepson's development. He states that the applicant's three months 
in immigration detention practically killed him. He states that he loves the applicant deeply and the 
thought of being separated from the applicant has driven him to profound sadness and depression. 

The AAO notes that several of the aforementioned statements address the hardship that the 
applicant's son would suffer if the applicant were refused admission. Section 212(i) of the Act 
provides that a waiver of inadmissibility under section 212(a)(6)(C)(i) of the Act is applicable solely 
where the applicant establishes extreme hardship to her U.S. citizen or lawful permanent resident 
spouse or parent. Congress excluded from consideration extreme hardship to an applicant's child. In 
the present case, the applicant's spouse is the only qualifying relative under the statute, and the only 
relative for whom the hardship determination is permissible. 

Counsel's assertion that the applicant's spouse is experiencing acute depression for which he is 
taking medication is not corroborated by documentary evidence. The record does not contain an 
assessment or evaluation of the applicant's spouse's mental health from a counselor, psychologist or 
psychiatrist. Nor does the record contain evidence of the diagnosis of his depression, his long and 
short term treatment plans, and the prognosis of his condition. It is reasonable to expect that the 
applicant's spouse would be seeking mental health treatment for his depression since counsel 
contends that he is at risk for committing suicide. Without documentary evidence to support the 
claim, the assertions of counsel will not satisfy the applicant's burden of proof. The unsupported 
assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 
1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 
503, 506 (BIA 1980). Similarly, going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Sofici, 22 
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 
(Reg. Comm. 1972)). 



The AAO recognizes that the applicant's spouse will suffer emotionally as a result of his separation 
from the applicant. His situation, however, is typical of individuals separated as a result of removal 
or inadmissibility and does not rise to the level of extreme hardship based on the record. While, in 
common parlance, the prospect of separation or involuntary relocation nearly always results in 
considerable hardship to individuals and families, in specifically limiting the availability of a waiver 
of inadmissibility to cases of "extreme hardship," Congress did not intend that a waiver be granted in 
every case where a qualifying relationship exists. The point made in this and prior decisions on this 
matter is that the current state of the law, viewed from a legislative, administrative, or judicial point 
of view, requires that the hardship be above and beyond the normal, expected hardship involved in 
such cases. U.S. court decisions have repeatedly held that the common results of removal are 
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465,468 (9th Cir. 1991), Perez 
v. INS, 96 F.3d 390 (9th Cir. 1996); Matter of Pilch, 2 1 I&N Dec. 627 (BIA 1996) (holding that 
emotional hardship caused by severing family and community ties is a common result of deportation 
and does not constitute extreme hardship); Matter of Shaughnessy, 12 I&N Dec. 81 0 (BIA 1968) 
(holding that separation of family members and financial difficulties alone do not establish extreme 
hardship). 

In this case, the record does not contain sufficient evidence to show that the hardships faced by the 
applicant's spouse, considered in the aggregate, rise beyond the common results of removal or 
inadmissibility to the level of extreme hardship. The AAO therefore finds that the applicant has 
failed to establish eligibility for a waiver of inadmissibility under section 212(i) of the Act. Having 
found the applicant statutorily ineligible for relief, no purpose would be served in discussing whether 
she merits a waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, 
8 U.S.C. 5 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


