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DISCUSSION: The waiver application was denied by the District Director, Cincinnati, Ohio. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant, a native and citizen of Guinea, was found to be inadmissible to the United States 
pursuant to section 212(a)(Z)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1182(a)(2)(A)(i)(I), for having been convicted of a crime involving moral turpitude. The record 
indicates that the applicant has a U.S. citizen spouse. The applicant seeks a waiver of 
inadmissibility under section 212(h) of the Act, 8 U.S.C. 5 1182(h), in order to reside in the United 
States. 

In a decision, dated May 4, 2007, the district director found that the applicant failed to establish that 
extreme hardship would be imposed on his U.S. citizen spouse as a result of his inadmissibility. He 
based this finding on the record indicating that the applicant and his spouse were separated and 
preparing for a divorce. The Application for Waiver of Grounds of Inadmissibility (Form 1-601) 
was denied accordingly. 

In a Notice of Appeal or Motion (Form I-290B), dated June 1, 2007, the applicant states that he has 
not divorced his wife, but has been a victim of spousal abuse by her; that he was convicted of a 
crime he did not commit; and that he is a good citizen. 

Section 212(a)(Z)(A) of the Act states in pertinent part: 

(i) [Alny alien convicted of, or who adrmts having committed, or who admits 
committing acts which constitute the essential elements of - 

a crime involving moral turpitude (other than a purely political offense) or an 
attempt or conspiracy to commit such a crime . . . is inadmssible. 

(ii) Exception.-Clause (i)(I) shall not apply to an alien who committed only one 
crime if- 

(11) the maximum penalty possible for the crime of which the alien was convicted 
(or which the alien admits having committed or of which the acts that the alien 
admits having committed constituted the essential elements) did not exceed 
imprisonment for one year and, if the alien was convicted of such crime, the alien 
was not sentenced to a term of imprisonment in excess of 6 months (regardless of 
the extent to whch the sentence was ultimately executed). 

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 
617-1 8 (BIA 1992), that: 



[Mloral turpitude is a nebulous concept, which refers generally to conduct that 
shocks the public conscience as being inherently base, vile, or depraved, contrary to 
the rules of morality and the duties owed between man and man, either one's fellow 
man or society in general.. . . 

In determining whether a crime involves moral turpitude, we consider whether the 
act is accompanied by a vicious motive or corrupt mind. Where knowing or 
intentional conduct is an element of an offense, we have found moral turpitude to be 
present. However, where the required mens rea may not be determined from the 
statute, moral turpitude does not inhere. 

(Citations omitted.) 

In the recently decided Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney 
General articulated a new methodology for determining whether a conviction is a crime involving 
moral turpitude where the language of the criminal statute in question encompasses conduct 
involving moral turpitude and conduct that does not. First, in evaluating whether an offense is one 
that categorically involves moral turpitude, an adjudicator reviews the criminal statute at issue to 
determine if there is a "realistic probability, not a theoretical possibility," that the statute would be 
applied to reach conduct that does not involve moral turpitude. Id. at 698 (citing Gonzalez v. 
Duenas-Alvarez, 549 U.S. 183, 193 (2007). A realistic probability exists where, at the time of the 
proceeding, an "actual (as opposed to hypothetical) case exists in which the relevant criminal statute 
was applied to conduct that did not involve moral turpitude. If the statute has not been so applied in 
any case (including the alien's own case), the adjudicator can reasonably conclude that all 
convictions under the statute may categorically be treated as ones involving moral turpitude." Id. at 
697,708 (citing Duenas-Alvarez, 549 U.S. at 193). 

The record indicates that on September 6, 2000 the applicant was convicted of Forgery in violation of 
Iowa Code Sections 715A.2(l)(c) and 715A.2(2)(a)(3). The maximum sentence for this conviction is 
imprisonment for a period not to exceed five years. The applicant was sentenced to two years probation 
and ordered to pay restitution. On appeal the applicant asserts that he was convicted of a crime he did 
not commit. The AAO notes that it does not have the jurisdiction to re-litigate a criminal conviction. 
Thus, all findings by the Iowa court are considered final. 

At the time of the applicant's conviction, Iowa Code Section 715A.2(l)(c) stated, in pertinent part: 

1. A person is guilty of forgery if, with intent to defraud or injure anyone, 

or with knowledge that the person is facilitating a fraud or injury to be 

perpetrated by anyone, the person does any of the following: 

a. Alters a writing of another without the other's permission. 

b. Makes, completes, executes, authenticates, issues, or transfers a 



writing so that it purports to be the act of another who did not 
authorize that act, or so that it purports to have been executed at a time 
or place or in a numbered sequence other than was in fact the case, or 

so that it purports to be a copy of an original when no such original 

existed. 

c. Utters a writing which the person knows to be forged in a manner 

specified in paragraph "a" or "b". 

At the time of the applicant's conviction, Iowa Code Section 7 15A.2(2)(a)(3) stated, in pertinent 

part: 

a. Forgery is a class "D" felony if the writing is or purports to be any of the 
following: 

. . . 

(3) A check, draft, or other writing which ostensibly evidences an 
obligation of the person who has purportedly executed it or authorized its 
execution. 

Forgery is a crime involving moral turpitude. Matter of Seda, 17 I. & N. Dec. 550 (BIA 1980), 
Georgia; Animashaun v. INS, 990 F.2d 234 (5th Cir. 1993), Alabama Criminal Code; Balogun v. 
Ashcroft, 270 F.3d 274 (5th Cir. 2001); Morales-Carrera v. Ashcroft, 74 F.3d Appx. 324 (5th Cir. 
2003). Furthermore, the AAO is not aware of a case where Iowa Code Sections 715A.2(l)(c) and 
715A.2(2)(a)(3) were applied to conduct not involving moral turpitude. Thus, the AAO finds that 
the applicant was convicted of a crime involving moral turpitude and is inadmissible under Section 
212(a)(2)(A) of the Act. The AAO notes that the applicant does not contest that the crime of forgery 
is a crime involving moral turpitude and the burden is on the alien to establish "clearly and beyond 
doubt" that he is "not inadmissible." Id. at 709 (citing Kirong v. Mukusey, 529 F.3d 800 (8th Cir. 
2008)) 

Section 212(h) of the Act provides, in pertinent part, that: 

The Attorney General [now, Secretary, Homeland Security, "Secretary"] may, in his 
discretion, waive the application of subparagraphs (A)(i)(I) . . . of subsection (a)(2) . . 
. if- 

(1) (A) . . . it is established to the satisfaction of the Attorney General that - 

(i) . . . the activities for whch the alien is inadmissible occurred 
more than 15 years before the date of the alien's application for a 
visa, admission, or adjustment of status, 



(ii) the admission to the United States of such alien would not be 
contrary to the national welfare, safety, or security of the United 
States, and 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse, parent, son, or 
daughter of a citizen of the United States or an alien lawhlly 
admitted for permanent residence if it is established to the 
satisfaction of the Attorney General that the alien's denial of 
admission would result in extreme hardshlp to the United States 
citizen or lawhlly resident spouse, parent, son, or daughter of 
such alien . . . 

The record indicates that the applicant was convicted of an offense that was committed in 2000. 
His current application for adjustment of status is less than fifteen years after those activities; he is 
therefore statutorily ineligible for a waiver pursuant to section 212(h)(l)(A) of the Act. He is, 
however, eligible to apply for a waiver of inadmissibility pursuant to section 212(h)(l)(B) of the 
Act. 

A section 212(h)(l)(B) waiver of inadmissibility is dependent upon a showing that the bar to 
admission imposes an extreme hardship on a "qualifying relative," i.e., the U.S. citizen or lawhlly 
resident spouse, parent or child of the applicant. Hardship to the applicant is not considered in 
section 212(h) waiver proceedings and will be considered only insofar as it is established that 
hardship to the applicant is causing hardship to a qualifying relative in the application. If extreme 
hardship to a qualifying relative is established, in this case the applicant's U.S. citizen spouse, the 
Secretary then assesses whether an exercise of discretion is warranted. Section 2 12(h) of the Act; 
see also Matter of Mendez-MoraZez, 2 1 I&N Dec. 296 (BIA 1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts 
of each individual case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In 
Matter of Cewantes-Gonzalez, the Board of Immigration Appeals set forth a list of non-exclusive 
factors relevant to determining whether an applicant has established extreme hardship to a 
qualifying relative pursuant to section 212(i) of the Act. These factors include, with respect to the 
qualifying relative, the presence of family ties to U.S. citizens or lawful permanent residents in the 
United States, family ties outside the United States, country conditions where the qualifying relative 
would relocate and family ties in that country, the financial impact of departure, and significant 
health conditions, particularly where there is diminished availability of medical care in the country 
to which the qualifying relative would relocate. Id. at 566. 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier 
of fact must consider the entire range of factors concerning hardship in their totality 



and determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. 

Matter of 0-J-0-, 2 1 I&N Dec. 38 1, 383 (BIA 1996) (citations omitted). 

The AAO notes that extreme hardship to the applicant's spouse must be established if she 
accompanies the applicant and resides in Guinea and in the event that she remains in the United 
States, as a qualifying relative is not required to reside outside of the United States based on the 
denial of the applicant's waiver request. 

The current record indicates that the applicant is a victim of spousal abuse and that he and his U.S. 
citizen spouse no longer live together. In a statement, dated June 1, 2007, the applicant states that 
his U.S. citizen spouse became controlling and abusive after filing the waiver application on his 
behalf. In this statement he describes incidents of abuse and states that he is still married to his 
spouse and that they are trying to work out their problems. The record contains no statements as to 
the hardship the applicant's spouse would suffer as a result of the applicant's inadmissibility. The 
applicant makes no claims regarding his spouse suffering hardship, therefore the applicant's waiver 
application must be denied. Thus, the AAO finds that the applicant has failed to show that his 
spouse would suffer extreme hardship as a result of his inadmissibility. 

U.S. court decisions have repeatedly held that the common results of deportation or exclusion are 
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For 
example, Matter of Pilch, 21 I&N Dec. 627 (BIA 1996), held that emotional hardship caused by 
severing family and community ties is a common result of deportation and does not constitute 
extreme hardship. In addition, Perez v. INS, 96 F.3d 390 (9th Cir. 1996), held that the common 
results of deportation are insufficient to prove extreme hardship and defined extreme hardship as 
hardship that was unusual or beyond that which would normally be expected upon deportation. 
Hassan v. INS, supra, held further that the uprooting of family and separation from friends does not 
necessarily amount to extreme hardship but rather represents the type of inconvenience and 
hardship experienced by the families of most aliens being deported. 

A review of the documentation in the record fails to establish the existence of extreme hardship to 
the applicant's spouse caused by the applicant's inadmissibility to the United States. Having found 
the applicant statutorily ineligible for relief, no purpose would be served in discussing whether he 
merits a waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B) 
of the Act, the burden of proving eligibility remains entirely with the applicant. See section 291 of 
the Act, 8 U.S.C. 4 1361. Here, the applicant has not met that burden. Accordingly, the appeal will 
be dismissed. 

ORDER: The appeal is dismissed. 


