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DISCUSSION: The waiver application was denied by the District Director, Harlingen, Texas, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Mexico who has resided in the United States since 1986, 
when he entered without inspection, and last entered on February 13, 2005 with an Advance Parole 
document. He was found to be inadmissible to the United States under section 212(a)(2)(A)(I)(i) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. 5  1182(a)(2)(A)(I)(i), for having been 
convicted of a crime involving moral turpitude. The AAO additionally finds that he is inadmissible 
under section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. 5  1182(a)(9)(B)(i)(II), for having been 
unlawfully present in the United States for more than one year. The applicant is the brother of a U.S. 
Citizen and is the beneficiary of an approved Petition for Alien Relative. He seeks a waiver of 
inadmissibility pursuant to sections 212(a)(9)(B)(v) and 212(h) of the Act, 8 U.S.C. $ 5  
1182(a)(9)(B)(v) and 1182(h), in order to remain in the United States with his common-law wife, 
mother, and children. 

The district director concluded that the applicant's criminal convictions indicated a disregard for the 
laws of the United States and denied the Application for Waiver of Grounds of Inadmissibility 
(Form 1-601) accordingly. Decision of the District Director, dated January 28,2006. 

On appeal, counsel for the applicant asserts that U.S. Citizenship and Immigration Services (USCIS) 
erred in denying the waiver application solely on the basis of the applicant's criminal history without 
considering evidence of extreme hardship to his family members if he is denied admission. See 
Counsel's Stutement in Support of Appeal. Counsel further asserts that the applicant's three U.S. 
Citizen children and Lawful Permanent Resident mother would suffer extreme hardship if the waiver 
application is denied. Counsel additionally states that a substantial amount of time has passed since 
the applicant's criminal conviction, and the record contains substantial evidence that he has 
rehabilitated. In support of the waiver application and appeal, counsel submitted affidavits from the 
applicant and from his mother and letters and records from his children's school. The entire record 
was reviewed and considered in arriving at a decision on the appeal. 

Section 2 12(a)(2)(A) of the Act states, in pertinent part: 

(i) [Alny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of - 

(1) a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime . . . is 
inadmissible. 



Section 2 12(h) of the Act states in pertinent part: 

(h) The Attorney General may, in his discretion, waive the application of 
subparagraph (A)(i)(I), (B), (D), and (E) or subsection (a)(2) and 
subparagraph (A)(i)(II) of such subsection insofar as it relates to a single 
offense of simple possession of 30 grams or less of marijuana if - 

(l)(A) [I]t is established to the satisfaction of the Attorney General that- 

(i) [Tlhe activities for which the alien is inadmissible occurred more 
than 15 years before the date of the alien's application for a visa, 
admission, or adjustment of status, 

(ii) the admission to the United States of such alien would not be 
contrary to the national welfare, safety, or security of the United States, 
and 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a 
citizen of the United States or an alien lawfully admitted for permanent 
residence if it is established to the satisfaction of the Attorney General that the 
alien's denial of admission would result in extreme hardship to the United States 
citizen or lawfully resident spouse, parent, son, or daughter of such alien. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien lawfully admitted for permanent 
residence) who- 

(I) was unlawfully present in the United States for a period of more 
than 180 days but less than 1 year, voluntarily departed the United 
States . . . prior to the commencement of proceedings under section 
235(b)(1) or section 240, and again seeks admission within 3 years 
of the date of such alien's departure or removal, . . . is 
inadmissible. 

(11) Has been unlawfully present in the United States for one year or 
more, and who again seeks admission within 10 years of the date 
of such alien's departure or removal from the United States, is 
inadmissible. 



(v) Waiver. - The Attorney General [Secretary] has sole discretion to waive 
clause (i) in the case of an immigrant who is the spouse or son or daughter of 
a United States citizen or of an alien lawfully admitted for permanent 
residence, if it is established to the satisfaction of the Attorney General 
[Secretary] that the refusal of admission to such immigrant alien would result 
in extreme hardship to the citizen or lawfully resident spouse or parent of such 
alien. 

In the present case, the record reflects that the applicant is a forty-seven year-old native and citizen 
of Mexico who entered the United States without inspection in April 1986 and remained until 
February 2005. He returned to the United States on February 13, 2005 with an Advance Parole 
document. The applicant had filed an Application to Register Permanent Resident or Adjust Status 
(Form 1-485) on July 9, 1996 and that application was denied on June 4, 2001. A motion to reopen 
was filed by counsel on July 9,2003 and granted on September 15,2003. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) ("On 
appeal from or review of the initial decision, the agency has all the powers which it would have in 
making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka v. 
US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority 
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d 
Cir. 1989). An application or petition that fails to comply with the technical requirements of the law 
may be denied by the AAO even if the field office does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), afd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, supra (noting that the AAO 
reviews appeals on a de novo basis). Although not addressed in the decision of the district director, 
the AAO notes that the applicant was unlawfully present in the United States from June 4, 2001 to 
September 15, 2003 while his application for adjustment of status was not pending, and he 
subsequently departed the United States in 2005. He is therefore inadmissible under section 
212(a)(9)(B)(i)(II) of the Act for having resided unlawfully in the United States for a period of more 
than one year. 

The record indicates that the applicant resides in Donna, Texas with his common-law wife and 
children. His mother, a Lawful Permanent Resident, also resides in Donna, Texas. The AAO notes 
that the record contains several references to the hardship that the applicant's children would suffer 
if the waiver application were denied. Section 212(a)(9)(B)(v) of the Act provides that a waiver of 
section 212(a)(9)(B)(i)(II) of the Act is applicable solely where the applicant establishes extreme 
hardship to his or her citizen or lawfully resident spouse or parent. It is noted that Congress did not 
include hardship to an alien's children as a factor to be considered in assessing extreme hardship. 
The applicant is also seeking a waiver of inadmissibility under section 2 12(h) of the Act, which can 
be granted if extreme hardship to a U.S. Citizen or Lawful Permanent Resident child is established. 
The applicant's mother is, however, the only qualifying relative for the waiver under section 



212(a)(9)(B)(v) of the Act, and hardship to the applicant's children will therefore not be separately 
considered, except as it may affect the applicant's mother. 

Counsel asserts that USCIS erred in denying the waiver' application solely on the basis of the 
applicant's criminal history without considering evidence of extreme hardship to his family members 
if he is denied admission. The decision of the district director denying the waiver application fails to 
address whether the applicant established extreme hardship to a qualifying relative and states only 
that the applicant's conviction for involuntary manslaughter and failure to render aid and subsequent 
criminal record demonstrate "a disregard for the laws of the United States," and his application is 
hereby denied. Sections 212(h) and 212(a)(9)(B)(v) of the Act provide for a waiver of 
inadmissibility if an applicant can establish both extreme hardship to a qualifying relative and that he 
merits a waiver in the exercise of discretion. The AAO finds that the district director erred in 
denying the waiver application solely because of the criminal conviction that rendered the 
application inadmissible without considering evidence in support of the waiver application. 

Section 212(a)(9)(B)(v) of the Act provides that a waiver of the bar to admission is dependent first 
upon a showing that the bar imposes an extreme hardship on a qualifying family member. Once 
extreme hardship is established, it is but one favorable factor to be considered in the determination 
of whether the Secretary should exercise discretion. See Matter ofMendez, 21 I&N Dec. 296 (BIA 
1996). 

In Matter of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999), the Board of Immigration Appeals 
(BIA) provided a list of factors it deemed relevant in determining whether an alien has established 
extreme hardship. These factors included the presence of a lawful permanent resident or United 
States citizen spouse or parent in this country; the qualifying relative's family ties outside the United 
States; the conditions in the country or countries to which the qualifying relative would relocate and 
the extent of the qualifying relative's ties in such countries; the financial impact of departure from 
this country; and significant conditions of health, particularly when tied to an unavailability of 
suitable medical care in the country to which the qualifying relative would relocate. 

U.S. court decisions have additionally held that the common results of deportation or exclusion are 
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For 
example, in Matter of Pilch, 21 I&N Dec. 627 (BIA 1996), the BIA held that emotional hardship 
caused by severing family and community ties is a common result of deportation and does not 
constitute extreme hardship. In addition, in Perez v. INS, 96 F.3d 390 (9th Cir. 1996)' the court held 
that the common results of deportation are insufficient to prove extreme hardship and defined 
"extreme hardship" as hardship that was unusual or beyond that which would normally be expected 
upon deportation. In Matter of Shaughnessy, 12 I&N Dec. 81 0 (BIA 1968), the BIA held that 
separation of family members and financial difficulties alone do not establish extreme hardship. 
Moreover, the U.S. Supreme Court held in INS v. Jong Ha Wang, 450 U.S. 139 (1981), that the mere 
showing of economic detriment to qualifying family members is insufficient to warrant a finding of 
extreme hardship. 
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Counsel asserts that the applicant's mother and children would suffer extreme hardship if the 
applicant were denied admission to the United States. See Statement in Support ofAppeal at 2. The 
AAO notes that since the applicant requires a waiver under section 212(a)(9)(B)(v) of the Act, the 
applicant's children are not qualifying relatives and hardship they would experience can be 
considered only to the extent that it would cause hardship to the qualifying relatives. The applicant's 
mother states in her affidavit that she has been a Lawful Permanent Resident since 1988 and she 
resides in the applicant's home most of the time. See Afldavit of - 

dated June 24, 2002. She further states that she has four other children residing in the 
United States, three of whom are permanent residents and one of whom has applied for permanent 
resident status. Affidavit of She states that the applicant 
helm her in manv wavs, including financially. and that only the a~wlicant and one other son are able 

# * w 

to provide her with any support. A m v i t  o f  She states 
that it would be very difficult for her if the applicant were to leave the United States, that she knows 
he will take care of her. and that she does not know on whom she can rely if he returns to Mexico. 

The applicant's mother states that she would suffer hardship if the applicant were to depart the 
United States, but no documentation was submitted concerning her financial situation or the 
potential emotional or psychological effects of separation from the applicant. Going on record 
without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of 
Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Further no information or 
documentation was provided to explain why the applicant's siblings, who all reside in the United 
States, would be unable to support the applicant's mother if he departed the United States. The 
evidence on the record does not establish that the effects of separation from the applicant would be 
more serious than the type of hardship a family member would normally suffer when faced with the 
prospect of her son's removal or exclusion. Although the depth of her distress over the prospect of 
being separated from the applicant is not in question, a waiver of inadmissibility is only available 
where the resulting hardship would be unusual or beyond that which would normally be expected 
upon removal or exclusion. The prospect of separation or involuntary relocation nearly always 
results in considerable hardship to individuals and families. But in specifically limiting the 
availability of a waiver of inadmissibility to cases of "extreme hardship," Congress did not intend 
that a waiver be granted in every case where a qualifying relationship exists. The applicant's mother 
made no claim of hardship if she were to join him in Mexico. 

There is no evidence on the record to establish that the applicant's mother would experience any 
hardship beyond the type of hardship that a family member would normally suffer as a result of 
deportation or exclusion. U.S. court decisions have repeatedly held that the common results of 
deportation or exclusion are insufficient to prove extreme hardship. See Perez v. INS, 96 F.3d 390 
(9" Cir. 1996) (defining "extreme hardship" as hardship that was unusual or beyond that which 
would normally be expected upon deportation); Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991); 
Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) (holding that emotional hardship caused by severing 
family and community ties is a common result of deportation and does not constitute extreme 
hardship). 
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In this case, the record does not contain sufficient evidence to show that any hardships faced by the 
qualifying relatives, considered in the aggregate, rise beyond the common results of removal or 
inadmissibility to the level of extreme hardship. The AAO therefore finds that the applicant has 
failed to establish extreme hardship to his Lawful Permanent Resident mother as required under 
section 212(a)(9)(B)(v) of the Act. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B)(v) 
of the Act, the burden of proving eligibility remains entirely with the applicant. Section 291 of the 
Act, 8 U.S.C. 5 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


