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FILE: Date: 
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IN RE: 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under Section 212(h) of the 
Immigration and Nationality Act, 8 U.S.C. 5 1182(h); Application for Waiver of 
Grounds of Inadmissibility under section 212(i) of the Immigration and Nationality 
Act, 8 U.S.C. § 1182(i). 

ON BEHALF OF APPLICANT: 

IN STRUCTIONS : 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. $ 103.5(a)(l)(i). 

Perry Rhew 
Chief, Administrative Appeals Office 



DISCUSSION: The waiver application was denied by the Director, California Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United States 
pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
8 1 182(a)(2)(A)(i)(I), for having been convicted of a crime involving moral turpitude. The applicant is 
further inadmissible under section 2 12(a)(6)(C)(i) of the Act, 8 U.S.C. 8 1 182(a)(6)(C)(i), for seeking 
to procure a visa, other documentation, or admission into the United States or other benefit provided 
under the Act by fraud or willful misrepresentation. The applicant seeks waivers of inadmissibility 
pursuant to sections 2 12(h) and 2 12(i) of the Act, 8 U.S.C. 5 1 182(h), (i), in order to remain in the 
United States. 

The director concluded that the applicant failed to establish that extreme hardship would be imposed 
on a qualifying relative and denied the Application for Waiver of Grounds of Inadmissibility (Form 
1-601) accordingly. Decision of the Director, dated June 18,2007. 

On appeal, counsel for the applicant contends that the director failed to adequately consider whether 
the applicant has been rehabilitated since her criminal convictions. Statementfrom Counsel on Form 
I-290B, dated July 18, 2007. Counsel asserts that the director did not balance positive and negative 
discretionary factors in the present case. Id. at 1. 

The record contains a brief from counsel; a copy of the applicant's birth certificate; copies of 
medical documentation for the applicant; copies of the applicant's children's birth certificates; 
statements from the applicant, the applicant's coworkers, and the applicant's acquaintances; 
documentation regarding the applicant's volunteer activities; documentation regarding the 
applicant's criminal conviction, and; documentation in connection with the applicant's prior 
application for asylum. The entire record was reviewed and considered in rendering this decision. 

Section 2 12(a)(2)(A) of the Act states in pertinent part, that: 

(i) [Alny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of- 

(I) a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime . . . 
is inadmissible. 

(ii) Exception.-Clause (i)(I) shall not apply to an alien who committed only one 
crime if- 

(11) the maximum penalty possible for the crime of which the alien 
was convicted (or which the alien admits having committed or 
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of which the acts that the alien admits having committed 
constituted the essential elements) did not exceed imprisonment 
for one year and, if the alien was convicted of such crime, the 
alien was not sentenced to a term of imprisonment in excess of 6 
months (regardless of the extent to which the sentence was 
ultimately executed). 

Section 212(h) of the Act provides, in pertinent part, that: 

(h) The Attorney General [now Secretary, Homeland Security, "Secretary"] may, in 
his discretion, waive the application of subparagraphs (A)(i)(I) [or] (B) . . . of 
subsection (a)(2) 

(1) (A) in the case of any immigrant it is established to the 
satisfaction of the Attorney General [Secretary] that - 

(i) . . . the activities for which the alien is inadmissible 
occurred more than 15 years before the date of the alien's 
application for a visa, admission, or adjustment of status, 

(ii) the admission to the United States of such alien would 
not be contrary to the national welfare, safety, or security 
of the United States, and 

(iii) the alien has been rehabilitated; or 

(1) (B) in the case of an immigrant who is the spouse, parent, 
son, or daughter of a citizen of the United States or an alien 
lawfully admitted for permanent residence if it is established to 
the satisfaction of the Attorney General [now the Secretary of 
Homeland Security (Secretary)] that the alien's denial of 
admission would result in extreme hardship to the United States 
citizen or lawfully resident spouse, parent, son, or daughter of 
such alien . . . . 

Section 2 12(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to 
procure (or has sought to procure or has procured) a visa, other documentation, or 
admission into the United States or other benefit provided under this Act is 
inadmissible. 

Section 2 12(i) of the Act provides that: 



(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an alien who is 
the spouse, son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General [Secretary] that the refusal of admission to the United States 
of such immigrant alien would result in extreme hardship to the citizen or 
lawfully resident spouse or parent of such an alien. 

The record reflects that the applicant was convicted of two crimes in 1982: petty theft under 
California Penal Code section 4841488, and burglary under California Penal Code section 459. The 
applicant received a sentence of five days in jail and three years of probation for both counts. The 
applicant was found to be inadmissible to the United States pursuant to section 212(a)(2)(A)(i)(I) of the 
Act for having been convicted of crimes involving moral turpitude. She has not asserted or shown that 
her theft was a temporary taking. Thus, there is ample support that her convictions constitute 
convictions for crimes involving moral turpitude. See U. S. v Esparza-Ponce, 193 F.3d 1 133, 1 13 5-3 7 
(9th Cir. 1999); Matter of Frentescu, 18 I&N Dec. 244 (BIA 1982). The applicant does not contest 
her inadmissibility on appeal. 

As noted above, on appeal counsel contends that the director failed to adequately consider whether 
the applicant has been rehabilitated since her criminal convictions. Statementfrom Counsel on Form 
I-290B at 1. 

In examining whether the applicant is eligible for a waiver, the AAO will assess whether she meets 
the requirements of section 212(h)(l)(A) of the Act. The applicant's most recent conviction for 
which she is inadmissible involved her conduct in 1983. As this conduct took place over 15 years 
ago, she meets the requirement of section 2 12(h)(l)(A)(i) of the Act. 

The record does not reflect that admitting the applicant would be contrary to the national welfare, 
safety, or security of the United States. Section 212(h)(l)(A)(ii) of the Act. The record does not 
show that the applicant has engaged in criminal activity since her convictions in 1983, in 
approximately 26 years. There is nothing in the record that suggests that the applicant has exhibited 
violent behavior at any time. The applicant has not been a public charge in the United States. 
Accordingly, the applicant has shown that she meets the requirement of section 212(h)(l)(A)(ii) of 
the Act. 

The applicant has shown by a preponderance of the evidence that she has been rehabilitated. Section 
212(h)(l)(A)(iii) of the Act. As discussed above, there is no evidence that she has engaged in 
criminal activity since her convictions in 1983. The record shows that she has conducted herself 
well during the last 26 years, including engaging in employment, paying taxes, and performing 
volunteer activities. The record does not reflect that the applicant has a propensity to engage in 
further criminal activity. Accordingly, the applicant has shown that she meets the requirement of 
section 2 12(h)(l)(A)(iii) of the Act. 



Based on the foregoing, the applicant has shown that she is eligible for consideration for a waiver 
under section 212(h)(l)(A) of the Act. Thus, the Secretary has the discretion to approve a waiver of 
her inadmissibility pursuant to section 212(a)(2)(A)(i)(I) of the Act for committing a crime involving 
moral turpitude. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b) ("On 
appeal from or review of the initial decision, the agency has all the powers which it would have in 
making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka v. 
US. Dept. of Transp., NTSB, 925 F.2d 1 147, 1 149 (9th Cir. 1991). The AAO's de novo authority 
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d 
Cir. 1989). 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the field office does not identify all of the grounds for denial in the initial 
decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 
2001), afd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989)(noting that the AAO reviews appeals on a de novo basis). 

Beyond the decision of the director, the record shows that the applicant is also inadmissible under 
section 212(a)(6)(C)(i) of the Act for seeking to procure a visa, other documentation, or admission 
into the United States or other benefit provided under the Act by fraud or willful misrepresentation. 
Specifically, on January 3 1, 1996 the applicant filed a Form 1-589 Application for Asylum and 
Withholding of Deportation in which she claimed she was a citizen of El Salvador. The applicant 
submitted a birth certificate with that application that reported that she was born in El Salvador. 
However, the applicant subsequently claimed that she was born in Mexico, and the record contains a 
second birth certificate to support this assertion. Thus, the record shows by a preponderance of the 
evidence that the applicant submitted a fraudulent birth certificate and misrepresented her true 
birthplace and nationality in order to obtain a benefit under the Act. Therefore, in order to establish 
admissibility to the United States, the applicant must also obtain a waiver under section 212(i) of the 
Act. 

A section 212(i) waiver of the bar to admission resulting from violation of section 212(a)(6)(C) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the citizen or 
lawfully resident spouse or parent of the applicant. Hardship the applicant or her children 
experience upon deportation is not a basis for a waiver under section 2 12(i) of the Act. Once extreme 
hardship is established, it is but one favorable factor to be considered in the determination of 
whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 
1996). 

In the present matter, the applicant has not shown that she has a U.S. citizen or permanent resident 
spouse or parent whose hardship may serve as a basis for a waiver under section 212(i) of the Act. 
The record reflects that the applicant was married as of February 13, 2007, the date she filed her 
Form 1-485 application to adjust her status to permanent resident, but was separated from her 
husband at that time. There is no evidence of a divorce, however, the applicant has not asserted or 
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shown that her husband is a permanent resident or citizen of the United states.' Nor has the 
applicant stated that her husband would experience hardship should she be prohibited from residing 
in the United States. Accordingly, the applicant has not established that she has a qualifying relative 
who would suffer extreme hardship as contemplated by section 21 2(i) of the Act. 

In proceedings for application for a waiver of grounds of inadmissibility under section 212(i)(l) of 
the Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the 
Act, 8 U.S.C. 5 1361. Here, the applicant has not met that burden. 

As the applicant requires waivers of inadmissibility under both sections 212(h) and 212(i) of the Act, 
and she has not shown eligibility for a waiver under section 212(i) of the Act, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 

' It is noted that the applicant's Form 1-485 indicates that her husband was born in Mexico. 


