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DISCUSSION: The waiver application was denied by the District Director, Cleveland, Ohio, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed as 
the applicant is not inadmissible under section 212(a)(6)(C)(i), of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1182(a)(6)(C)(i), thus the relevant waiver application is moot. The matter 
will be returned to the district director for continued processing. 

found to be inadmissible to the United States under section 212(a)(6)(C)(i) of the Act, 8 U.S.C. 8 
11 82(a)(6)(C)(i), for seeking admission into the United States by fraud or willful misrepresentation. - sought a waiver of inadmissibility ursuant to section 2 12(i) of the Act, 
8 U.S.C. 5 1182(i), which the director denied, finding that failed to establish 
that extreme hardship would be imposed on a qualifying relative. Decision of the District Director, 
dated November 15,2007. Counsel submitted a timely appeal. 

The AAO will first address the finding of inadmissible at 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 
1 182(a)(6)(C)(i). 

Section 212(a)(6)(C) of the Act provides, in pertinent part, that: 

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks 
to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided 
under this Act is inadmissible. 

The director found to be inadmissible for seeking admission into the United 
States by fraud or willful misrepresentation for failing to disclose her rior arrests and conviction of 
a crime involving moral turpitude. The record reflects that was arrested in 
Illinois for retail theft on December 10, 1999. She was convicted, fined, and placed on one year of 
supervision. On March 26, 2007, she was again arrested and this arrest was nolle prossed, resulting 
in no conviction. 

A misrepresentation is generally material only if by it the alien received a benefit for which he 
would not otherwise have been eligible. See Kungys v. United States, 485 US 759 (1988); see also 
Matter of Tijam, 22 I&N Dec. 408 (BIA 1 998); Matter of Martinez-Lopez, 1 0 I&N Dec. 409(BIA 
1962; AG 1964) and Matter of S- and B-C-, 9 I&N Dec. 436 (BIA 1950; AG 1961). 

was convicted of retail theft, a Class A misdemeanor. See, 720 ILCS 5116A- 
3A. Shoplifting is an offense that involves moral turpitude. Da Rosa Silva v. INS, 263 F. Supp. 2d 
1005, 10 10-12 (E.D. Pa. 2003). The charges for the 2007 arrest were nolle prossed and therefore, do 
not render her inadmissible. 1 retail theft offense constitutes a crime 
involving moral turpitude, which renders her inadmissible under section 2 12(a)(2) of the Act. 



The AAO finds that the failure to mention her arrests and conviction are not material facts. 
only crime of moral turpitude is the retail theft conviction. This conviction fits 

the petty offense exception found in section 212(a)(2)(A)(ii)(II) of the Act. 

Section 212(a)(2)(A) of the Act states in pertinent part: 

(i) [Alny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of- 

(I) a crime involving moral turpitude . . . or an attempt or conspiracy 
to commit such a crime . . . is inadmissible. 

(ii) Exception.-Clause (i)(I) shall not apply to an alien who committed only one 
crime if- 

(11) the maximum penalty possible for the crime of which the alien was 
convicted (or which the alien admits having committed or of which the 
acts that the alien admits having committed constituted the essential 
elements) did not exceed imprisonment for one year and, if the alien was 
convicted of such crime, the alien was not sentenced to a term of 
imprisonment in excess of 6 months (regardless of the extent to which 
the sentence was ultimately executed). 

w a s  sentenced to one year of court supervision; she was not sentenced to any 
term of imprisonment. In Illinois, the maximum penalty possible for retail theft, a Class A 
misdemeanor, is a term of imprisonment of less than one year. See, 730 ILCS 515-4.5-85. Thus, = 

is not inadmissible under section 212(a)(2) of the Act for having been convicted of 
a crime involving moral turpitude as she qualifies for the petty offense exception. Disclosure of her 
arrests and conviction would have rev was not inadmissible under 
section 212(a)(2) of the Act. Though misrepresent or conceal her 
criminal record, if the truth had been known, she would not have been found inadmissible. As such, 

is not inadmissible under section 212(a)(6)(C)(i) of the Act as her 
m~srepresentation was not material. The waiver filed pursuant to section 212(i) of the Act is 
therefore moot. As i s  not required to file the waiver, the appeal of the denial 
of the waiver will be dismissed. 

ORDER: The decision of the director is withdrawn. The appeal is dismissed as the underlying 
application is moot. The director shall reopen the denial of the Form 1-485 on motion and continue 
to process the adjustment application. 


