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DISCUSSION: The waiver application was denied by the District Director, Mexico City. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Mexico. She was found inadmissible to the United States 
pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. § 1182(a)(9)(B)(i)(II), for having been 
unlawfully present in the United States for one year or more. She seeks a waiver of inadmissibility 
pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 1182(a)(9)(B)(v), in order to return to the 
United States to join her U.S. citizen husband. 

The district director concluded that the applicant had failed to establish that the bar to her admission 
would impose extreme hardship on a qualifying relative, her U.S. citizen spouse, and denied the 
Application for Waiver of Ground of Inadmissibility (Form 1-601) accordingly. Decision of the 
District Director, dated May 9, 2007. 

On appeal, counsel claims that the applicant was denied due process when the director failed to issue 
a request for evidence and provide the applicant with an opportunity to respond before the 
application was denied. Appellate Brief of Counsel, page 3. Counsel submits an unsigned and 
undated copy of a request for evidence (WE) that contains the applicant's case number, but not her 
name. Although the director's decision states that the RFE was issued on November 3,2005 and no 
response was received, counsel asserts that the applicant was not given this document until her 
application was denied. 

Even if the director failed to issue the RFE as counsel claims, his action did not deny the applicant 
due process. U.S. Citizenship and Immigration Services (USCIS) is not required to issue an RFE in 
every case where an applicant initially fails to establish his or her eligibility for the benefit sought. 8 
C.F.R. 5 103.2(b)(8). USCIS may, in its discretion, either deny the application or request further 
evidence. 8 C.F.R. 103.2(b)(8)(ii). Furthermore, counsel has not shown that the alleged violation 
resulted in substantial prejudice to the applicant. See De Zavala v. Ashcroft, 385 F.3d 879, 883 (5th 
Cir. 2004) (an alien "must make an initial showing of substantial prejudice" to prevail on a due 
process challenge). Even if the director committed a procedural error by failing to solicit further 
evidence in this case, it is not clear what remedy would be appropriate beyond the appeal process 
itself. The applicant has submitted additional evidence on appeal which has been fully considered in 
this decision. 

Regarding the merits of the waiver application, counsel claims that the applicant's U.S. citizen 
husband faces medical, financial and emotional problems that will cause him extreme hardship if the 
applicant is not allowed to return to the United States. Appellate Brief of Counsel at 10-22. Counsel 
submits additional evidence including a medical evaluation of the applicant's husband, receipts of 
his worker's compensation payments, photographs taken near the applicant's residence in Mexico 
and an article concerning crime in Baja California. The entire record was reviewed and considered 
in rendering this decision. 

Section 21 2(a)(9)(B) of the Act provides, in pertinent part: 



(i) In general. - Any alien (other than an alien lawfully admitted for permanent residence) 
who- 

(11) has been unlawfully present in the United States for one year or more, and who 
again seeks admission within 10 years of the date of such alien's departure or 
removal from the United States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland Security (Secretary)] 
has sole discretion to waive clause (i) in the case of an immigrant who is the spouse or son or 
daughter of a United States citizen or of an alien lawfully admitted for permanent residence, 
if it is established to the satisfaction of the [Secretary] that the refusal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfully resident spouse or 
parent of such alien. 

To be eligible for this waiver, applicants must demonstrate that the bar to their admission would 
cause extreme hardship to a qualifying relative, i.e., the U.S. citizen or lawfully resident spouse or 
parent of the applicant. Section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 5 1182(a)(9)(B)(v). Hardship to 
the applicants themselves or to their children is not relevant under the statute and is considered only 
as it results in hardship to a qualifying relative in the application. Id. 

The common results of deportation or exclusion are insufficient to prove extreme hardship. See 
Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). Extreme hardship requires significant hardships 
over and above the normal economic and social disruptions involved in the separation of family 
members due to deportation or exclusion. Matter of Pilch, 21 I&N Dec. 627, 633 (BIA 1996). See 
also Perez v. INS, 96 F.3d 390 (9th Cir. 1996) (to be considered extreme, hardship must be unusual 
or beyond that which would normally be expected upon deportation). For example, the emotional 
difficulty caused by severing family and community ties is a common result of deportation and does 
not constitute extreme hardship. Matter of Pilch, 21 I&N Dec. at 631 (BIA 1996). In addition, 
financial detriment alone will not establish extreme hardship. Matter of 0-J-0-, 21 I&N Dec. 381, 
383 (BIA 1996) (citing Matter of Anderson, 16 I&N Dec. 596 (BIA 1978)). See also INS v. Jong Ha 
Wang, 450 U.S. 139 (1981) (finding no abuse of discretion in the BIA's determination that the mere 
showing of economic detriment to qualifying family members did not demonstrate extreme 
hardship). 

However, extreme hardship is not a term of "fixed and inflexible meaning, and the elements to 
establish extreme hardship are dependent upon the facts and circumstances of each case." Matter of 
Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). The Board of Immigration Appeals (BIA) 
has set forth a nonexclusive list of factors relevant to determining whether an applicant has 
established extreme hardship to a qualifying relative. These factors include: family ties to U.S. 
citizens or lawful permanent residents in the United States; family ties outside of the United States; 
the conditions in the country where the qualifying relative would relocate and the extent of the 
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qualifying relative's ties to that country; the financial impact of departure; and significant health 
conditions, particularly where there is diminished availability of medical care in the country to 
which the qualifying relative would relocate. See id. at 565-66 (and cases cited therein). These 
factors are not examined in isolation because "[rlelevant factors, though not extreme in themselves, 
must be considered in the aggregate in determining whether extreme hardship exists." Matter of O- 
J-0-, 21 I&N Dec. 381,383 (BIA 1996). 

The record in this case provides the following, relevant facts. The applicant was born on May 12, 
1971 in Mexico and entered the United States without inspection in May 1999. Her husband was 
born on November 27, 1954 in Mexico and became a naturalized citizen of the United States in 200 1. 
The couple's daughter was born in the United States in 2002. The couple was married on October 
1 1,2003 in California and resided there together until the applicant returned to Mexico in 2005 for an 
immigrant visa interview. The applicant has an older daughter and son from a prior relationship. 

On appeal, counsel claims that the poor health and economic problems faced by the applicant's 
husband rise to the level of extreme hardship. To document the health condition of the applicant's 
husband, counsel submitted an October 5, 2005 letter from - which is a 

of the applicant's husband addressed to the State Compensation Insurance Fund. 
found the applicant's husband to be a Qualified Injured Worker and stated that the 

applicant's husband sustained work-related injuries in 1996, 2000 and 2002. explained 
that he previously examined the applicant's husband in 2002 after an injury increased his rior 
disability and restricted him from heavy lifting, repetitive bending, twisting and stooping. &I 
reported that his 2005 examination of the applicant's husband showed that he had undergone surgery 
in 2004, but continued to suffer from lumbar and cervical strain which precluded him from extreme 
spinal movement and heavy lifting. The record also shows that the applicant's husband received 
biweekly payments of $340 from the California State Compensation Insurance Fund from July 
through September 2006. 

While l e t t e r  and the compensation payments show that the applicant's husband was 
partially disabled after work-related injuries beginning in 1996, the evidence does not support 
counsel's further assertions that the applicant's husband requires assistance to complete simple, daily 
tasks and that the reason the applicant's daughters returned to Mexico with her is because the 
applicant's husband could not take care of them due to his physical limitations. See Appellate Brief 
of Counsel at 16. The unsupported assertions of counsel do not constitute evidence and will not 
satisfy the petitioner's burden of proof. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988). 
The record lacks any affidavits or statements from the applicant and her husband. While counsel 
states that the applicant and her husband are illiterate, he does not provide other evidence to support 
his claims regarding the physical limitations of the applicant's husband. The record lacks, for 
example, a transcription of oral statements by the applicant and her husband, or statements from their 
relatives, friends or other individuals with knowledge of the applicant's husband's health and the 
impact that the a licant's departure from the United States has had on his condition. In addition, we 
note that letter was written 20 months prior to when the appeal was submitted in June 
2007 and the record contains no more recent evaluation of the health i d  physical limitations of the 
applicant's husband. 
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Without such evidence, the 2005 letter of and the compensation payment stubs are 
insufficient to establish that the applicant's husband will suffer extreme hardship due to his health if 
the applicant is refused admission to the United States. Specifically, we note that the applicant's 
husband was first found to be a Oualified Iniured Worker in 2002, one year prior to the couple's 
marriage and three years before th'e applicantoreturned to Mexico. see ~ e i t e r  i f  
. ,  dated October 5, 2005. Counsel claims that the applicant used to help her husband stretch and 
move to ease his pain, but counsel also reports that the applicant's husband now lives with his sister 
who massages him and drives him to medical appointments in the applicant's absence. Appellate 
Brief of Counsel at 12, 19. Hence, it is unclear how the health of the applicant's husband has suffered 
in her absence. While counsel asserts that the applicant's sister-in-law "cannot do these things for a 
long time," Id. at 19, he does not submit any statement from her or other evidence to support his 
claims. Again, the unsupported assertions of counsel do not constitute evidence. Matter of 
Obaigbena, 19 I&N Dec. at 534. 

In sum, the relevant evidence shows that the applicant's husband sustained work related injuries from 
1996 to 2002, underwent surgery in 2004 and suffers from lumbar and cervical strain which prevent 
him from extreme spinal movement and heavy lifting. The evidence does not, however, establish that 
the medical condition of the applicant's husband would cause him to suffer extreme hardship if his 
wife is refused admission to the United States. To the contrary, counsel's unsupported statements, if 
true, indicate that the applicant's sister-in-law is addressing all of her husband's health needs. 
Counsel claims that the applicant's husband "requires continued medical treatment and needs to 
remain in the United States to seek it." Appellate Brief of Counsel at 19. However, the record 
contains no evidence of any medical treatment the applicant's husband received in the year and a half 
between 2005 examination and the date the appeal was submitted in 2007, no evidence 
regarding the availability of health care for the applicant's husband in Mexico, or any other relevant 
documentation or testimony. Again, the unsupported assertions of counsel do not constitute 
evidence. Matter of Obaigbena, 19 I&N Dec. at 534. 

The documents submitted on appeal also do not support counsel's assertions regarding the financial 
difficulties faced by the applicant's husband. Counsel states that the applicant's husband is unable to 
work due to his physical disability and was forced to move in with his sister after the applicant's 
departure. Appellate Brief of Counsel at 16. According to counsel, the applicant's husband is still 
supporting the family's two households in the United States and Mexico. Id. at 12. Yet the record 
lacks evidence to support counsel's claims and his unsupported assertions cannot satisfy the 
applicant's burden of proof. Matter of Obaigbena, 19 I&N Dec. at 534. Counsel submitted no 
statements from the applicant, her husband, her sister-in-law or other knowledgeable individuals; no 
records of the couple's assets and liabilities or wire transfers of money to the applicant from her 
husband; or any other relevant evidence of the financial problems faced by the applicant's husband 
upon her departure from the United States. The record also lacks any evidence regarding the 
financial circumstances the family would face if the applicant's husband relocated to Mexico. 



Without such evidence, we cannot determine that the applicant's husband will face extreme financial 
hardship if she is rehsed admission to the United states.' 

Counsel further claims that "the separation from his wife and the inability to care for his children, the 
dual households [sic] cause [the applicant's husband] severe psychological pain" and that he 
"suffered a deep depression" after his wife's departure. Appellate Briefof Counsel at 22. Counsel 
also states that the applicant's husband "is worried for the safety of his family, a single mom with 
two daughters living in an area with notable crime." Id. at 17. The record contains one 2002 article 
from Frontera NorteSur reporting that Baja California, where the applicant resides in Mexico, has the 
third-highest level of crime in that country. Tijuana News, dated June 2002, page 2. The applicant 
also submitted four undated photographs showing graffiti on walls lining a street near the applicant's 
home. However, the record contains no evidence of, for example, recent criminal activity near the 
applicant's residence in Tijuana, the mental health of the applicant's husband since their separation, 
any psychological treatment or counseling received by the applicant's husband in the United States or 
whether such treatment would be reasonably available to him in Mexico. 

While we acknowledge the difficulties that the applicant's departure has taken on her husband, the 
record as a whole fails to demonstrate that the applicant's husband would suffer extreme hardship if 
she is refused admission to the United States. The relevant evidence does not demonstrate that the 
financial, physical and emotional difficulties faced by the applicant's husband, considered in the 
aggregate, extend beyond the common results of an alien's inadmissibility and rise to the level of 
extreme hardship. Consequently, the applicant has failed to establish extreme hardship to her 
qualifying relative, as required for a waiver of inadmissibility under section 212(a)(9)(B)(v) of the 
Act. 

If extreme hardship to a qualifying relative is established, U.S. Citizenship and Immigration Services 
(USCIS) then assesses whether an exercise of discretion is warranted. Matter of Mendez-Moralez, 2 1 
I&N Dec. 296, 301 (BIA 1996). As the applicant here has not established extreme hardship to her 
qualifying relative, we do not reach the issue of whether she merits a waiver of inadmissibility as a 
matter of discretion. 

' In addition, we note that counsel's claims are inconsistent. Counsel asserts that the applicant's 
husband faces extreme financial hardship because if the applicant were in the United States, "she 
would be lawfully employed here and support [her husband]." Appellate Brief of Counsel at 12. Yet 
counsel also states that the applicant was not employed in the United States at any time and "is not 
self-supporting" because "she was a homemaker" and "does not have marketable skills." Id. at 3, 
12, 20. Counsel does not explain the basis for his assumption that the applicant would nonetheless 
be able to find employment and lessen her husband's financial hardship if she were admitted to the 
United States. 
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The applicant bears the burden of proof in these proceedings to establish her eligibility for a waiver 
of inadmissibility. See Section 291 of the Act, 8 U.S.C. 1361. Here, the applicant has not met that 
burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


