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DISCUSSION: The waiver application was denied by the Officer-in-Charge (OIC), New Delhi, 
India. An appeal was subsequently dismissed by the Administrative Appeals Office (AAO). The 
matter is now before the AAO on a motion to reopen and reconsider. The motion will be granted, 
but the appeal will be dismissed. The waiver application will be denied. 

The record reflects that the applicant is a native and citizen of India who was found to be 
inadmissible to the United States pursuant to section 2 12(a)(9)(B)(i)(II) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. $8 1182(a)(g)(B)(i)(II), for having been unlawfully present in the 
United States for more than one year and seeking admission within 10 years of his last departure 
from the United States. The applicant seeks a waiver of inadmissibility pursuant to section 
212(a)(9)(B)(v) of the Act, 8 U.S.C. $5  1182(a)(9)(B)(v), in order to return to the United States to 
join his United States citizen wife. 

In a decision dated July 17, 2006, the OIC concluded that the applicant failed to establish that 
extreme hardship would be imposed on the applicant's spouse, and denied the Application for 
Waiver of Ground of Excludability (Form 1-601) accordingly. On appeal, the applicant, through 
counsel, asserted that the denial of the applicant's admission into the United States would result in 
extreme hardship to his United States citizen wife. In a decision dated February 12, 2007, the AAO 
found that, based on the applicant's wife's history of emotional and psychological problems, she had 
demonstrated extreme hardship if she remains in the United States without the applicant; however 
she had not demonstrated extreme hardship if she were to return to India. 

On the present motion, counsel asserts that neither the INA nor the regulations require any further 
showing or additional requirements other than extreme hardship to a U.S. citizen or lawfully 
permanent resident spouse. Counsel states that the AAO's conclusion that the applicant's spouse 
had not established that she could not join the applicant in India is an abuse of discretion, adds an 
additional criterion to the waiver, and represents a departure from binding precedent. Counsel 
contends that the applicant's spouse would suffer extreme hardship if she departed the United States 
because the applicant's spouse's mother, who resides with her, is very ill. In support of the motion, 
counsel furnished a psychological evaluation of the applicant's spouse. 

Section 2 1 2(a)(9)(B) of the Act provides, in pertinent part: 

(i) In general. - Any alien (other than an alien lawfully admitted for 
permanent residence) who- 

(11) has been unlawfully present in the United States 
for one year or more, and who again seeks 
admission within 10 years of the date of such 
alien's departure or removal from the United 
States, is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland 
Security (Secretary)] has sole discretion to waive clause (i) in the case of an 
immigrant who is the spouse or son or daughter of a United States citizen or 



of an alien lawfully admitted for permanent residence, if it is established to 
the satisfaction of the [Secretary] that the refusal of admission to such 
immigrant alien would result in extreme hardship to the citizen or lawfully 
resident spouse or parent of such alien. 

The record reflects that the applicant accrued unlawhl presence from April 9, 2004, the date that his 
Application to Adjust Status (Form 1-485) was denied, until May 10, 2005, the date of his departure 
from the United States. The applicant is attempting to seek admission into the United States within 
10 years of his May 10, 2005 departure from the United States. The applicant is, therefore, 
inadmissible to the United States under section 212(a)(9)(B)(II) of the Act for being unlawfully 
present in the United States for a period of more than one year. The applicant does not contest this 
finding of inadmissibility. 

The AAO will first address counsel's assertion that its denial is an abuse of discretion, adds an 
additional criterion to the waiver, and represents a departure from binding precedent. In denying the 
application, the AAO had determined that the record did not demonstrate that the applicant's spouse 
would suffer extreme hardship if she joined him in India, which is her native country. 

Although counsel contends that the AAO's decision represents a departure form binding precedent, 
he fails to present case law, policy, or any other legal authority to support his assertion. The AAO 
will rely on the BIA's precedent decision in Matter of Cewantes-Gonzalez, 22 I&N Dec. 560 (BIA 
1999), a case involving a section 212(i) waiver, in establishing the extreme hardship standard in this 
case. Section 212(a)(9)(B)(v) and 212(i) of the Act waivers of the bar to admission, resulting from 
the respective violations of sections 212(a)(9)(B)(i)(II) and 212(a)(6)(C)(i) of the Act, are both first 
dependent upon a showing that the bar imposes an extreme hardship to the citizen or lawfully 
resident spouse or parent of the applicant. In addressing the cross application of extreme hardship 
standards, the BIA noted: 

Although it is, for the most part, prudent to avoid cross application between different 
types of relief of particular principles or standards, we find the factors articulated in 
cases involving suspension of deportation and other waivers of inadmissibility to be 
helpful, given that both forms of relief require extreme hardship and the exercise of 
discretion . . . . [Sjee . . . Hassan v. INS, 927 F.2d 465, 467 (9th Cir. 1991) (noting 
that suspension cases interpreting extreme hardship are useful for interpreting 
extreme hardship in section 212(h) cases). These factors related to the level of 
extreme hardship which an alien's "qualifying relative," . . . would experience upon 
deportation of the respondent. 

Matter of Cewantes-Gonzalez, 22 I & N Dec. 560,565 (BIA 1999). 

The BIA provided a list of factors it deemed relevant in determining whether an alien has established 
extreme hardship to a qualifying relative. The factors include the presence of a lawhl permanent 
resident or United States citizen spouse or parent in this country; the qualifjrlng relative's family ties 
outside the United States; the conditions in the country or countries to which the qualifylng relative 
would relocate and the extent of the qualifying relative's ties in such countries; the financial impact of 
departure from this country; and significant conditions of health, particularly when tied to an 
unavailability of suitable medical care in the country to which the qualifylng relative would relocate. 



The BIA added that not all of the foregoing factors need be analyzed in any given case and 
emphasized that the list of factors was not an exclusive list. Matter of Cewantes-Gonzalez, 22 I&N 
Dec. 560,565-66. 

In analyzing this list of factors, the BIA in Matter of Cewantes-Gonzalez, determined that the 
applicant's wife failed to demonstrate that the she would suffer extreme hardship by moving to the 
applicant's country of citizenship, Mexico. The BIA noted that the applicant's wife spoke Spanish and 
the majority of her family was originally from Mexico; therefore she should have less difficulty in 
adjusting to life in a foreign country. Matter of Cewantes-Gonzalez, 22 I&N Dec. 560, 567-68 (citing 
to Ramirez-Durazo v. INS, 794 F.2d 491, 498 (9th Cir. 1986)(noting that the family spoke Spanish, 
which would ease the children's transition to Mexican society and schools, and that any hardship would 
be alleviated by numerous relatives living in the country to which the qualifying aliens would be 
relocating); Ramirez-Gonzalez v. INS, 695 F.2d 1208, 121 1 (9th Cir. 1983)(holding that the hardship 
resulting from separation from extended family would be alleviated by immediate family relatives 
living in the alien's homeland); Matter of Pilch, 21 I&N Dec. 627 (BIA 1996)(noting that numerous 
family members in Poland may be able to provide an emotional base of support upon the aliens' return 
to that country). 

As demonstrated by in Matter of Cewantes-Gonzalez, supra, extreme hardship to a qualifying relative 
must be established in the event that he or she accompanies the applicant abroad. This is the criteria 
applied by the AAO in its previous decision, that the applicant must establish extreme hardship to the 
qualifying relative should the qualifying relative remain in the United States or join the applicant 
abroad, as the decision to endure the hardship of separation when extreme hardship could be avoided 
by choosing to relocate is a matter of choice and not the result of removal or inadmissibility. See 
Matter of Pilch, supra, at 632-33. Having established the factors involved in an extreme hardship 
analysis, the AAO will now address counsel's assertion that the applicant's wife would suffer 
extreme hardship if she departed the United States. 

The applicant filed in support of his appeal a psychological evaluation of his spouse from - 
, dated August 28, 2006. On the present motion, the applicant filed a second s chological 
evaluation from (undated) to accompany his initial evaluation. &noted in 
his evaluation that he conducted a second interview of the applicant's spouse on March 5, 2007. 

evaluation provides, in pertinent part: 

Although - has some concerns about her financial and occupational future 
that ar; related to-her return to India, her primary concern is her mother, with whom 
she resides in the United States. e x p l a i n e d  that her mother is in poor 
health (a review of her medical records confirms this fact, indicating that she is - 

suffering chronic pain associated with degenerative join [sic] disease) and depends 
upon her for emotional and physical support. . . . is her mother's sole 
source of support. c o o k s  for her mother, manages her finances, does her 
shopping and arranges her medical appointments. She arranges for transportation and 
ensures that her mother takes her medications as prescribed. 

The AAO observes that the aforementioned findings in second psychological 
evaluation are materially inconsistent with his initial psychological evaluation. fi initial 
psychological evaluation provides, in pertinent part: 



w o r k s  as a production operator for a computer manufacturing business, but 
lacks confidence in her ability to support herself. She depends on her mother to 
attend to all domestic responsibilities, including cooking, cleaning and laundry. She 
is unable to support herself financially and relies upon her mother to help her pay her 
rent and utility bills. 

second evaluation fails to describe the dramatic turn of life events for the applicant's 
spouse. According to the new circumstances described in his second evaluation, the applicant's 
spouse and mother have, in the seven months between the two evaluations, exchanged their roles as 
caretakers and providers. Since evaluation fails to describe the events that have 
resulted in the change of roles between the applicant's spouse and her mother, the AAO cannot deem 
the findings in his evaluation probative and credible. Further, the applicant has failed to provide any 
medical documentation related to his mother-in-law's illnesses. The record does not contain any 
documentation of her diagnosis, prognosis, and short or long term treatment plans. Going on record 
without supporting documentary evidence is not sufficient for purposes of meeting the burden of 
proof in these proceedings. Matter of Soflci, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of 
Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). As such, the AAO cannot 
conclude that the applicant's mother-in-law suffers from a medical condition that would contribute 
to a finding of extreme hardship to his spouse if she were to accompany him in India. 

Therefore, the AAO finds that the additional evidence submitted in support of the applicant's motion 
to reopen fails to overcome the initial basis for denial. The applicant has not demonstrated that his 
spouse would suffer extreme hardship if she were to return to India. The AAO concludes that the 
applicant has failed to establish eligibility for a waiver of inadmissibility under section 
212(a)(9)(B)(v) of the Act accordingly. Having found the applicant statutorily ineligible for relief, 
no purpose would be served in discussing whether he merits a waiver as a matter of discretion. 

In proceedings for application for waiver of grounds of inadmissibility under section 2 12(a)(9)(B)(v) 
of the Act, the burden of establishing that the application merits approval remains entirely with the 
applicant. See section 291 of the Act, 8 U.S.C. 5 1361. Here, the applicant has not met that burden. 
Accordingly, though the applicant's motion to reopen and reconsider the AAO's prior decision is 
granted, the appeal will be dismissed on the grounds that the applicant has failed to demonstrate 
extreme hardship to his spouse and as required under section 212(a)(9)(B)(v) of the Act. 

ORDER: The appeal is dismissed. The waiver application is denied. 


