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DISCUSSION: The Field Office Director, Moscow, denied the instant waiver application. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record reflects that the applicant is a native and citizen of Russia who was found inadmissible to 
the United States pursuant to section 212(a)(9)(B)(i)(II) for having been unlawfully present in the 
United States longer than one year and seeking admission within ten years of her last departure. She 
seeks a waiver of inadmissibility pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. 
8 (a)(9)(B)(v), in order to reside in the United States with her husband. 

In a decision dated August 29, 2007 the field office director found that the applicant accrued 
unlawful presence in the United States from December 1998 until October 2005. The field office 
director also concluded that the applicant had failed to establish that the bar to admission would 
impose extreme hardship on the applicant's spouse and denied the waiver application accordingly. 

On appeal, the applicant's husband submitted a report from a licensed clinical social worker 
accompanied by an assessment from a psychiatrist. In a cover letter submitted with that report, the 
applicant's husband stated, I will be having my Therapist periodically send you my progress." In a 
brief submitted on appeal the applicant's husband repeated that statement. No further reports or 
other evidence were subsequently received. 

The record contains, among other documents, copies of letters from the applicant's husband, copies 
of medical reports pertinent to the applicant's husband's parents, copies of telephone bills, 
installment payment statements, a copy of a retirement account, a copy of the applicant's husband's 
property tax bill showing its assessed value, a letter from a bank stating the balance of the mortgage 
on the applicant's husband's home, and the social worker's letter mentioned above. 

Section 2 12(a)(9)(B) of the Act provides, in pertinent part: 

(i) In general. - Any alien (other than an alien lawfully admitted for permanent 
residence) who- 

(I) was unlawfully present in the United States for a period of more 
than 180 days but less than 1 year, voluntarily departed the United 
States . . . prior to the commencement of proceedings under section 
235(b)(1) or section 240, and again seeks admission within 3 years of 
the date of such alien's departure of removal, or 

(11) has been unlawfully present in the United States for one year or 
more, and who again seeks admission within 10 years of the date of 
such alien's departure or removal from the United States, is 
inadmissible. 



(v) Waiver. - The Attorney General [now the Secretary of Homeland Security 
(Secretary)] has sole discretion to waive clause (i) in the case of an immigrant who is 
the spouse or son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
[Secretary] that the refusal of admission to such immigrant alien would result in 
extreme hardship to the citizen or lawfully resident spouse or parent of such alien. 

The record shows that the applicant entered the United States on a J-1 nonimmigrant visa on June 
15, 2001. Her period of authorized stay expired on November 22, 2001. The applicant remained in 
the United States until December 29, 2004,' when she departed voluntarily. The applicant is seeking 
admission to the United States. On appeal, the applicant has not disputed that she was unlawfully 
present in the United States for a period greater than one year and is inadmissible. The AAO 
therefore affirms the field office director's finding that the applicant is inadmissible pursuant to 
section 2 12(a)(9)(B)(i)(II) of the Act. 

A waiver of inadmissibility under section 212(a)(9)(B)(v) of the Act is dependent upon a showing 
that the bar to admission imposes an extreme hardship on a qualifying relative, i.e., the U.S. citizen 
or lawfully resident spouse or parent of the applicant. Hardship to the applicant is not directly 
relevant under the statute and will be considered only insofar as it results in hardship to a qualifying 
relative in the application. The applicant's husband is the only qualifying relative in this case. If 
extreme hardship to a qualifying relative is established, the Secretary then assesses whether an 
exercise of discretion is warranted. See Matter of Mendez-Moralez, 2 1 I&N Dec. 296 (BIA 1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cewantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cewantes-Gonzalez, the Board of Immigration Appeals (BIA) set forth a nonexclusive list of 
factors relevant to determining whether an alien has established extreme hardship to a qualifying 
relative. These factors include, with respect to the qualifying relative, the presence of family ties to 

1 The record contains a memorandum dated July 2, 2007 that states that the applicant married her 
first husband, also a United States citizen, on January 27, 2003 and ". . . started the status adjustment 
procedure . . . ." If the applicant filed a Form 1-485, Application to Adjust Status, that would 

rual of unlawful presence in the United States. See Memo. from - 
., Domestic Ops. Directorate, US Citizenship and Immigration Services, - 

US Dept.  ome eland Sec., to Field ~ e a d e r s h i ~ ,  Consolidation of ~u idance  Concerning (inlawful 
Presence for Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act (May 6 ,  2009) at 
(b)(3)(A). The record contains no evidence, however, that the applicant did file a Form 1-485. 
Further, if she did, she would still have accrued unlawful presence from November 22, 2001 until 
she filed her Form 1-485, which could not have been before January 27, 2003, the date she was 
married. As such, she would still have accrued more than one year of unlawful presence in the 
United States and would still be inadmissible for ten years beginning on December 29, 2004, when 
she left the United States. 



U.S. citizens or lawful permanent residents in the United States, family ties outside the United 
States, country conditions where the qualifying relative would relocate and family ties in that 
country, the financial impact of departure, and significant health conditions, particularly where there 
is diminished availability of medical care in the country to which the qualifying relative would 
relocate. Id. at 566. The BIA also held that: 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality and 
determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. 

Matter of 0-J-0-, 2 1 I&N Dec. 38 1, 383 (BIA 1996). (Citations omitted). 

U. S. courts have stated, "the most important single hardship factor may be the separation of the alien 
from family living in the United States," and also, "[wlhen the BIA fails to give considerable, if not 
predominant, weight to the hardship that will result from family separation, it has abused its 
discretion." Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) (citations omitted); 
Cerrillo-Perez v. INS, 809 F.2d 1419, 1424 (9th Cir. 1987) (remanding to BIA) ("We have stated in a 
series of cases that the hardship to the alien resulting from his separation from family members may, 
in itself, constitute extreme hardship.") (citations omitted). Separation of family will therefore be 
given appropriate weight in the assessment of hardship factors in the present case. 

The AAO notes, however, that the courts have repeatedly held that the common results of removal or 
inadmissibility are insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465,468 (9'" 
Cir. 1991). The common results of deportation are insufficient to prove extreme hardship as extreme 
hardship has generally been defined as hardship that is unusual or beyond that which would 
normally be expected upon deportation. See Perez v. INS, 96 F.3d 390 (9'" Cir. 1996); see also 
Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) (holding that emotional hardship caused by severing 
family and community ties is a common result of deportation and does not constitute extreme 
hardship); Matter of Shaughnessy, 12 I&N Dec. 8 10 (BIA 1968) (holding that separation of family 
members and financial difficulties alone do not establish extreme hardship). "[Olnly in cases of 
great actual or prospective injury . . . will the bar be removed." Matter of Ngai, 19 I&N Dec. 245, 
246 (BIA 1984). 

An analysis under Matter of Cewantes-Gonzalez is appropriate. The AAO notes that extreme 
hardship to the applicant's husband must be established in the event that he accompanies the 
applicant or in the event that he or she remains in the United States, as a qualifying relative is not 
required to reside outside of the United States based on the denial of the applicant's waiver request. 

To demonstrate that denial of the waiver application would cause extreme hardship to her husband, 
the applicant must show that, if she is absent from the United States and her husband remains in the 
United States, her husband will suffer extreme hardship. The applicant must also demonstrate that if 
she is absent from the United States and her husband joins her to live in Russia, that will cause her 



husband extreme hardship. The AAO will first consider the scenario of the applicant remaining in 
Russia and her husband remaining in the United States. 

In letters submitted, and in the brief filed on appeal, the applicant's husband stated that he is 
suffering financial hardship, and psychological and emotional hardship, and will continue to suffer 
such hardship if the waiver application is denied. 

As to his financial hardship, the applicant's husband stated that he has been sending his wife money 
to help her support herself and that he has been calling her on the telephone. He also stated that he 
has visited her in Russia at great expense, which has necessitated his borrowing money from his 
parents. Although the applicant's husband provided some evidence pertinent to his expenses, he did 
not provide an exhaustive list of them, and did not provide evidence pertinent to his income. Other 
than the statement that he was obliged to borrow from his parents, the applicant's husband provided 
no evidence that he has been unable to meet his financial obligations. 

The AAO notes that the expenses that would be obviated by the applicant's presence in the United 
States are the remittances of money to support the applicant in Russia, the cost of telephone 
communication with the applicant in Russia, and the cost of visiting Russia periodically. However, 
if the applicant lived in the United States the applicant's husband would likely incur similar 
expenses because of the need to support the applicant in the United States, the applicant's desire to 
telephone her family in Russia, and her desire to visit them periodically. 

As to the psychological and emotional hardship he is suffering, the applicant's husband stated that he 
misses the applicant and has been suffering symptoms of depression. Letters from a licensed clinical 
social worker and a psychiatrist confirm that the applicant's husband is suffering from symptoms of 
depression, including depressed mood, poor appetite, insomnia, low energy, loss of interest in 
formerly pleasurable activities, feelings of hopelessness, feeling disconnected from others, mood 
swings, poor concentration, irritability, emptiness, and boredom. 

The psychiatrist prescribed oral fluoxetine (Prozac) for the applicant's husband's depression 
symptoms and trazodone as needed for insomnia. The psychiatrist stressed that the applicant's 
husband has not engaged in suicidal ideation. Neither the psychiatrist nor the social worker provided 
an opinion on the seriousness of the applicant's husband's depression. Further, as was noted above, 
although the applicant's husband stated that he would provide updates pertinent to his treatment, no 
such updates have been received. Whether the applicant's husband has received any treatment or 
counseling, other than as necessary to obtain reports to use as evidence in this proceeding, is 
unknown to the AAO. 

The AAO acknowledges that the applicant's husband is experiencing hardship due to his separation 
from the applicant. However, the record, reviewed in its entirety and in light of the Cewantes- 
Gonzalez factors, cited above, does not demonstrate that his hardship rises to the level of extreme 
hardship. 



The remaining scenario to consider is that of the applicant's husband joining the applicant in Russia 
to live with her there. In an undated letter, the applicant's husband claims that moving to Russia is 
not an option because he does not speak Russian and would be unable to find employment. He 
stated that he has health insurance through his employer, and that he would lose it if he moved to 
Russia and was unable to keep his job. 

The applicant's husband also noted that if he moves to Russia he will be obliged to sell his house, in 
which he has equity, and to sell or store his other belongings. He stated that although some of his 
belongings have sentimental value, their monetary value would not justify the cost of shipping them 
to Russia. The applicant's husband further observed that, if he moves to Russia, he would be 
separated from his family members in the United States. 

The record contains evidence that the applicant's husband owns a residential condominium unit. 
The estimated fair market value of that property as shown on his 2006 tax bill was $109,503. A 
letter dated August 28, 2007 from a bank indicates that he then owed $75,862.22, secured by a 
mortgage on the property. The record contains no indication that the applicant's husband would 
suffer financially if he sold the property. 

Being obliged to store, sell, or otherwise dispose of personal property is an inconvenience typically 
encountered in changing one's residence. The hardship that may ensue from having to dispose of 
personal items will be considered in the aggregation of the hardship the applicant's husband would 
encounter in moving to Russia, but will not be accorded great weight. 

Living apart from one's family and away from the country where one chooses to live also constitutes 
some degree of hardship. Those hardship factors will also be considered, but the AAO notes that 
they are hardships typically encountered when a family member is removed from the United States. 

The record contains no evidence showing the applicant's living conditions in Russia, or otherwise 
demonstrating the conditions the applicant's husband is likely to face if he moves there. The record 
does not demonstrate that the living conditions that the applicant's husband would encounter in 
Russia would subject him to hardship. 

The applicant's husband may experience some hardship in Russia because he does not speak 
Russian, but the record does not adequately show that this hardship, even when considered together 
with the other hardship factors in this case, would rise to the level of extreme hardship. The AAO 
finds that the applicant has not demonstrated that her husband will suffer extreme hardship if he 
joins her to live in Russia. 

In this case, the record does not contain sufficient evidence to show that the hardships to be faced by 
the applicant's husband, considered in the aggregate, rise beyond the common results of removal or 
inadmissibility to the level of extreme hardship. The AAO therefore finds that the applicant failed to 
establish extreme hardship to her U.S. citizen spouse as required under section 212(a)(9)(B)(v) of the 
Act. Having found the applicant statutorily ineligible for relief, no purpose would be served in 
discussing whether she merits a waiver as a matter of discretion. 



In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B)(v) 
of the Act, the burden of proving eligibility rests with the applicant. See section 291 of the Act, 8 
U.S.C. $ 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


