
identifying data deleted to 
prevent clearly un warrantrc 
invasion of personal pnvafl 

U.S. Department of Homeland Security 
Citizenship and Immigration Services 
Administrative Appeals Oflce M S  2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 

PSTBtIC COPY 

JAN 2 9 2010 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(i) of the 
Immigration and Nationality Act, 8 U.S.C. $ 1182(i). 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. fj 103.5(a)(I)(i). 
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DISCUSSION: The waiver application was denied by the Interim District Director ("district 
director"), Tampa, Florida, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be sustained. 

The applicant is a native and citizen of Colombia who was found to be inadmissible to the United 
States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
6 11 82(a)(6)(C)(i), for seeking to procure a visa, other documentation, or admission into the United 
States or other benefit provided under the Act by fraud or willful misrepresentation. The applicant 
seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 U.S.C. 5 11 82(i), in order to 
remain in the United States with his U.S. citizen wife. 

The district director concluded that the applicant failed to establish that extreme hardship would be 
imposed on a qualifying relative and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. Decision of the District Director, dated August 29,2007. 

On appeal, counsel for the applicant contends that the applicant's wife is suffering from depression, 
which constitutes a basis for finding that she will experience extreme hardship if the present waiver 
application is denied. Statementfrom Counsel on Form I-290B, dated September 26,2007. 

The record contains, in relevant part, a brief and statements from counsel; a psychological evaluation 
for the applicant's wife; statements from the applicant and his wife; medical documentation for the 
applicant's wife; reports on conditions in Colombia; letters to the applicant from the Revolutionary 
Armed Forces of Colombia (FARC); documentation regarding a complaint the applicant filed with 
the Colombian government due to threats he received; documentation in connection with the 
applicant's and his wife's ownership of real property in the United States; a copy of the applicant's 
birth certificate; tax records for the applicant and his wife; a copy of the applicant's wife's 
naturalization certificate; a copy of the applicant's marriage certificate; documentation regarding the 
applicant's wife's employment; documentation of the applicant's and his wife's health insurance, car 
insurance, and bills; copies of banking records for the applicant and his wife, and; information 
regarding the applicant's entry to the United States using a passport and BllB2 visa that was issued 
to another individual. The entire record was reviewed and considered in rendering this decision. 

Section 2 12(a)(6)(C)(i) of the Act provides, in pertinent part, that: 

Any alien who, by fraud or willfully misrepresenting a material fact, seeks to procure 
(or has sought to procure or has procured) a visa, other documentation, or admission 
into the United States or other benefit provided under this Act is inadmissible. 

Section 21 2(i) of the Act provides, in pertinent part, that: 

(1) The Attorney General [now the Secretary of Homeland Security (Secretary)] 
may, in the discretion of the Attorney General [Secretary], waive the 
application of clause (i) of subsection (a)(6)(C) in the case of an immigrant 
who is the spouse, son or daughter of a United States citizen or of an alien 
lawfully admitted for permanent residence if it is established to the 
satisfaction of the Attorney General [Secretary] that the refusal of admission 



to the United States of such immigrant alien would result in extreme hardship 
to the citizen or lawfully resident spouse or parent of such an alien[.] 

The record reflects that on December 19, 2002 the applicant entered the United States at the Miami 
port of entry by presenting a passport and BlIB2 visa that were issued to another individual. Thus, 
the applicant entered the United States by fraud and misrepresenting a material fact (his true 
identity). Accordingly, the applicant was found to be inadmissible to the United States under section 
2 12(a)(6)(C)(i) of the Act. 

Counsel notes that where an applicant arrives at a port of entry and immediately surrenders his 
fraudulent documentation and reports his true identity in the context of a request for asylum, he has 
not committed fraud or misrepresentation that serves as a basis for inadmissibility under section 
212(a)(6)(C)(i) of the Act. Brieffrom Counsel, at 2, dated September 28, 2007 (citing Matter ofD-  
L- & A-M-, 20 I&N Dec. 409 (BIA 1991)). Counsel asserts that, although the applicant did not 
reveal his true identity upon entry, he later came forward voluntarily by affirmatively applying for 
asylum in the United States. Where an applicant immediately reveals the possession of fraudulent 
identity documentation upon first encountering a U.S. immigration officer, and seeks admission 
based on his true identity, he is not seeking to procure admission by fraud or willful 
misrepresentation. Matter of Y-G-, 20 I&N Dec. 794, 797-98 (BIA 1994); Matter of D-L- & A-M-, 
20 I&N Dec. at 4 12- 13. Specifically, at no point in such an encounter does an applicant attempt to 
mislead the officer using fraud or misrepresentation in order to procure admission to the United 
States. Id. However, in the present matter the applicant knowingly presented fraudulent 
documentation to a U.S. immigration officer to gain admission into the United States, while at all 
times maintaining that he was the individual identified in the documentation. Such actions render 
the applicant inadmissible to the United States under section 212(a)(6)(C)(i) of the Act for procuring 
admission by fraud or willful misrepresentation. 

Counsel asserts that the applicant entered the United States using fraudulent documentation because 
he was fleeing harm in Colombia. However, the record shows that the applicant did not file a Form 
1-589 application for asylum in the United States until December 4, 2003, nearly a year after he 
arrived. It is noted that the application for asylum was not approved by an asylum officer due to a 
finding that his testimony regarding his participation in political activities was not credible, and on 
February 11, 2004 his application was referred to an Immigration Judge for further proceedings. An 
Immigration Judge terminated his proceedings on January 29, 2007 without reaching the merits of 
the applicant's claim of persecution so that the applicant could pursue his Form 1-485 application to 
adjust his status to lawful permanent resident. 

The AAO has no jurisdiction to review the asylum officer's finding that the applicant failed to show 
that he fled Colombia due to persecution on account of a protected ground. Thus, the applicant has 
not shown that he is a refugee, and the fact that he admitted in the course of his asylum proceedings 
that he entered using fraudulent documentation does not end his inadmissibility under section 
212(a)(6)(C)(i) of the Act. The applicant has not established that he was erroneously deemed 
inadmissible under section 212(a)(6)(C)(i) of the Act, and he requires a waiver under section 212(i) 
of the Act. 



A section 212(i) waiver of the bar to admission resulting from violation of section 212(a)(6)(C) of 
the Act is dependent first upon a showing that the bar imposes an extreme hardship to the citizen or 
lawfully resident spouse or parent of the applicant. Hardship the applicant experiences upon 
deportation is not a basis for a waiver under section 212(i) of the Act; the only relevant hardship in 
the present case is hardship suffered by the applicant's wife. Once extreme hardship is established, it 
is but one favorable factor to be considered in the determination of whether the Secretary should 
exercise discretion. See Motter qf Mendez, 2 1 I&N Dec. 296 (BIA 1996). 

Matter c?f'C:ervantes-Gonzalez, 22 I&N Dec. 560, 565-566 (BIA 1999) provides a list of factors the 
Board of Immigration Appeals deems relevant in determining whether an alien has established 
extreme hardship to a qualifying relative. These factors include the presence of a lawful permanent 
resident or United States citizen spouse or parent in this country; the qualifying relative's family ties 
outside the United States; the conditions in the country or countries to which the qualifying relative 
would relocate and the extent of the qualifying relative's ties in such countries; the financial impact 
of departure from this country; and significant conditions of health, particularly when tied to an 
unavailability of suitable medical care in the country to which the qualifying relative would relocate. 

Relevant factors, though not extreme in themselves, must be considered in the aggregate in 
determining whether extreme hardship exists. In each case, the trier of fact must consider the entire 
range of factors concerning hardship in their totality and determine whether the combination of 
hardships takes the case beyond those hardships ordinarily associated with deportation. Matter of O- 
J-0-, 2 1 I&N Dec. 38 1,383 (BIA 1996). 

On appeal, counsel contends that the applicant's wife is suffering from depression, which constitutes 
a basis for finding that she will experience extreme hardship if the present waiver application is 
denied. Statement .from Counsel on Form I-290B at 2. Counsel provides that the applicant's wife 
has been diagnosed with Adjustment Disorder with depression and anxiety for which she has been 
prescribed medication and she requires regular monitoring by health care professionals. Brief from 
Counsel, dated September 28,2007. 

Counsel states that the applicant fled Colombia to escape harm from FARC, and that the conditions 
that caused the applicant to flee still exist. Id. at 2. Counsel describes the events that occurred in 
Colombia that caused the applicant to depart, including threats to his life and personal safety from 
FARC. Id. Counsel contends that the applicant's family will experience extreme hardship if the 
applicant returns to Colombia. Id. at 3. Counsel asserts that the applicant's wife would suffer a 
decrease in physical and emotional safety, and that her depression may become so severe that she 
experiences complications. Id. Counsel states that family separation is itself a hardship to the 
applicant's family. Id. 

Counsel states that the applicant and his wife have few relatives in Colombia, including the 
applicant's two aunts and uncle, and the applicant's wife's mother, brother, and grandmother. Id. 
Counsel indicates that the rest of the applicant's and the applicant's wife's family members reside in 
the United States. Id. Counsel indicates that the applicant has resided in the United States for over 
five years, and that the applicant's wife has resided in the United States for over ten years. Id. 
Counsel notes that the applicant and his wife are active with their church in Tampa, Florida. Id. 
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Counsel states that the applicant and his wife own two homes in the United States, including their 
residence and rental property. Id. Counsel provides that the applicant and his wife own two 
automobiles, they have steady jobs, and they pay taxes. Id. 

The applicant describes the conditions under which he left Colombia, including the threats he 
received from FARC. Statement from the Applicant, dated September 26, 2007. The applicant 
indicates that his wife has always suffered depression, and that she has a history of treatment when 
she was a child in New Jersey and in Colombia in 2003. Id. at 2. He explains that his wife has been 
seen by several medical professionals, and that he has been asked to participate in treatment 
sessions. Id. He asserts that he needs to stay in the United States to help his wife and care for her. 
Id. He provides that residing in Colombia would be detrimental for his wife, as she was raised in the 
United States and she would have difficulty adapting. Id. He notes that health care services in 
Colombia are not sufficient to address his wife's mental health needs. Id. He explains that he has no 
other immediate family members in the United States who can assist his wife. Id. 

The applicant's wife describes her history of treatment for mental heath issues. Statementfrom the 
Applicant's Wife, at 2, dated September 26, 2007. She expresses fear that the applicant will suffer 
harm or death by FARC should he return to Colombia. Id. She indicates that she would have 
difficulty in Colombia should she attempt to return with the applicant, as she was raised in the 
United States, and she has medical needs that would not be met there. Id. She states that she does 
not have other relatives in the United States who could take the applicant's place in assisting and 
supporting her. Id. 

The applicant's wife previously stated that her mother resides in Colombia, but that she has an 
approved Form 1-1 30 relative petition on her behalf and she is in the process of immigrating to the 
United States. Prior Statementfrom the Applicant's Wife, dated June 27, 2007. She expressed that 
she is close with the applicant and that she will endure emotional hardship if they are separated. Id. 
at 1. She stated that Colombia is a very unstable and dangerous country, particularly if one is 
targeted by FARC or the National Liberation Army. Id. at 2. She expressed fear that her life would 
be in danger due to being married to the applicant who has been threatened by FARC, and that she 
could be targeted for kidnapping due to being a U.S. citizen. Id. She indicated that she would 
experience economic hardship in Colombia, as living expenses are high, she would have difficulty 
finding employment, and they would have to move often to avoid harm. Id. at 3. She explained that 
the applicant provides over 70 percent of their household income in the United States, thus she 
would endure financial hardship should he depart. Id. 

The applicant submits a psychosocial evaluation of his wife performed by - 
summarizes the applicant's wife's history, including the facts that she relocated to the 

United States to ioin her father and his new familv at the age of 13. and that her mother and brother ., " 
continue to reside in Colombia. Psychosocial Evaluation @om -, dated 
September 26, 2007. r e p o r t s  that the applicant's wife is suffering from anxiety and 
depression due to the possibility of the applicant's departure, and that her primary care physician 
prescribed Zoloft. Id, at 1. indicates that the applicant's wife does not wish to leave 
the United States, thus she is conflicted. Id. -provides that the applicant's wife fears 
that the applicant's life may be threatened should he return to Colombia. Id. at 2. 
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The applicant provides a letter from who indicates that he placed the 
applicant's wife on prescription medication for depression and anxiety, and he advised her to consult 

A 

with a psychiatrist. ' ~ette;.from -1 dated September 21, 2007. He states 
that the applicant's wife's past medical history includes "a history of decreased mood [and she was 
seen and] treated as a teenager by a psychologist in New Jersey." Id. at 1. He explains that her 
current symptoms include decreased mood, anxiety, headaches, insomnia, nightmares, decreased 
concentration, anhedonia, decreased energy level, deceased productivity, and mood irritability. Id. 

The applicant submits evidence that his wife was seen in August 2003 by a medical professional in 
Colombia, and she presented symptoms of anxiety and depression for which she was prescribed 
medications. Colombian Medical Documentation for Applicant's Wife, dated August 29, and 
September 24,2003. 

Upon review, the applicant has shown that his wife will experience extreme hardship if the present 
waiver application is denied. The applicant has shown that his wife will suffer extreme hardship 
should she relocate to Colombia. The record supports that the applicant's wife faces possible threats 
to her personal safety in Colombia due to association with and marriage to the applicant. 

As noted above, the applicant has received written threats in Colombia from FARC, and he reported 
that he received no meaningful assistance when he filed a complaint with the government of 
Colombia. While a U.S. asylum officer determined that the applicant was not credible when he 
described his political activities in Colombia, the asylum officer found that the FARC threats against 
the applicant were credible. Asylum Officer Assessment, dated February 2, 2004. The United States 
Department of State has reported that humans rights abuses by FARC continue, including "political 
i\illings: killings of off-duty mcri~ber$ ot'thc public security forccs and local officials: kidnappings 
2nd fi~rccd Jisappcaranccs: ina~si \c  ti)rccd ctisl2laccrncnts: subort~atioo and intinlidation of judges. 
psn\cculor,s, and mitl~csscs: ini'rit~gement 0x1 citi/cnsl privacj rights: rcstrictions on freedom of 
mt).cement: tziclesprend recruit~nent 01' child soidierr: attacks against hiunan rights activisls; illld 

harassment. intin~idation, and kiIli11gs of teachers and trade unionists." I/.S Dc)pnrtmt.nt of State 
2008 liunrclrr Kigl~tn Kc~povr.\. (hlomhicl, dated Ft.lnsuar\, 25, 2009. I'hus. the fiict that the applicant 
rcccixcci dircct. \\titten thrcats Corn I:AR(' conrtitutcs a serious thrcat to his 1i.eccIom atld personal 
\afctj in (:olombia. 'I'hc applicant's wifk faces risk o f  harm due to hcr relationship to thc applicant. 

I t  is noted that tl~e applica~~t's itif;. nouId Sace significant emotional hardship residing in Colotnbia 
due to  the applicant's prior ctil'iicultics iriith FAKC, The record supports that her fear would be 
cuaccrbritcd 114' her historj of anxictj and dt.pressic>t~. I hc threat of' hi1r111 combined lvith prior 
nlex~tal healtl~ problems constitutes ut~usual oircumsta~lccs that go hc~ond thc hardships ordinarilq- 
faced when a familq rnembcr rclcrcatcs abroad ctrre to the inadn~isbibility of a spousc. 

-F112 applicant's wilt ~kould I c e  other hardships should silt: relocate tct Colombia. including financial 
consequence\ duc  to the loss of hcs enlplojment. sel~aration from her present medical care providers. 
separation from her conimunitj. ancl c o m p l i c ;  in  n~;inagitlg or disposing of tize real property shc 
arid thc al2plicarlt onn. 

C'orisicierin~ ;ill eletncnts of klardship ill nggrcgate, should the ~xpplicant's \vise relocate to Colombia. 
shc ni l1 endure extreine haucl~hip. 



'1 he applicant has blrown that his bifc \%ill cncr)uxlter cutsclnc llardship sl~ould hc depart thc I 'tiitcd 
States and she rentain. 7'hc applica~~t*\ uif'e cxpressccl that shc is close \\it11 the applicant and she 
does 11ot tcish to be ccpasuted lsonl him. ifs discussed a b o ~ e .  the applicant pseviouslj receiled 
threats iiom FARC in Colonrbia. Thus. the :i~?plicant's ivil;: woilld Fdce substantial apprehension 
regarding thc applicant's prcscncc in f'olcjmhia due to the possibility that he may be harmed therc. 
'I'hc appIicatit's c\ifc's histor\ of depression and at~uicty \vould itnpact l-lcr abilitl to cope with 
F ~ ~ n i l \  separation artJ \crious risks to the applicant's sakty. 1 . 1 1 ~  applicant's nifc's prior mental 
health cf~allcxlgcs anct thc cscdihlo threat 01' hamr tct her hnsba~ril bj a liirgt: organilaiion hnoxzn to 
1 1 ' s ~  ~ i t t lencc cctnstitute I L I I L I S L I ~ ~  ~ i r ~ u r ~ l s f ; l ~ ~ c e s  not ctrdinasily fitted 1vht.11 an individual's spouse 
relocittes :il,roacl due to inadmissihiiitj. 

Should the applical~t depart tl?c I uitcd Statcs and his nitk rctnain. his wife faces the loss of the 
apldic,u~t's col~tribution to their ho~irehold cxpcnscs. 'I'hc AAO acknoxvlcdgcs that rcrnoving a 
cxoskirig adult fkom a household eomn~onlj creates econornic challenges. 

Based on tlre foregoing. the apjjlicant has sho~vn that his wife will endure extreme hardship should 
IIC depart tile I nitccl States and she remain. 

All elements of hardship to the applicant's wife have been considered in aggregate. Based on the 
foregoing, the applicant has shown by a preponderance of the evidence that his wife will experience 
extreme hardship should he be compelled to depart the United States, whether she remains without 
him or relocates abroad. Accordingly, the applicant has shown that denial of the present waiver 
application "would result in extreme hardship" to his wife, as required for a waiver under section 
2 12(i)(l) of the Act. 

In Matter of Mendez-Moralez, 21 I&N Dec. 296 (BIA 1996), the BIA held that establishing extreme 
hardship and eligibility for a waiver of inadmissibility does not create an entitlement to that relief, 
and that extreme hardship, once established, is but one favorable discretionary factor to be 
considered. The Attorney General (now Secretary of the Department of Homeland Security) has the 
authority to consider all negative factors in deciding whether or not to grant a favorable exercise of 
discretion. See Matter ofCervantes-Gonzalez, supra, at 12. 

The negative factors in this case consist of the following: 

The applicant entered the United States by fraud and misrepresenting his true identity. 

The positive factors in this case include: 

The applicant's wife would experience extreme hardship should the applicant depart the United 
States; the applicant has shown a propensity to work and pay taxes in the United States; the applicant 
is engaged with his local community through religious activities and volunteer services, and; the 
applicant owns property in the United States. 

While the applicant's violation of U.S. immigration law cannot be condoned, the positive factors in 
this case outweigh the negative factors. 



In proceedings regarding a waiver of grounds of inadmissibility under section 212(i)(l) of the Act, 
the burden of establishing that the application merits approval remains entirely with the applicant. 
Section 29 1 of the Act, 8 U.S.C. fj 136 1 ; see also Matter of Mendez-Moralez, 2 1 I&N at 30 1 (finding 
that, in addition to establishing extreme hardship, an applicant must show that he or she merits a 
favorable exercise of discretion). In this case, the applicant has met his burden that he merits 
approval of his application. 

ORDER: The appeal is sustained. 


