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DISCUSSION: The waiver application was denied by the Director, California Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed as 
the underlying waiver application is moot. The matter will be returned to the Director to reopen the 
applicant's adjustment of status application. 

The applicant is a native of Cuba who was found to be inadmissible under section 212(a)(2)(A)(i)(I) 
of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I), for having been 
convicted of a crime involving moral turpitude (CIMT). The applicant is the father of three u.S. 
citizens. He seeks a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. 
§ 1182(h), so that he may reside in the United States. 

The Director concluded that the applicant had failed to establish that the bar to his admission would 
result in extreme hardship for a qualifying relative, and denied the Application for Waiver of 
Grounds ofInadmissibility (Form 1-601) on May 3, 2008. 

On appeal, counsel for the applicant contends that the Director did not use the correct standard in 
evaluating the applicant's extreme hardship claim and improperly weighed the evidence. Form 1-
290B, Notice of Appeal or Motion, dated May 30, 2008. 

Section 212(a)(2) of the Act states that: 

(A) (i) [A ]ny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of-

(I) a crime involving moral turpitude (other than a purely political 
offense) 

or an attempt or conspiracy to commit such a crime . . . is 
inadmissible. 

In Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney General has articulated a 
new methodology for determining whether a conviction is a CIMT. In evaluating whether an 
offense is one that categorically involves moral turpitude, an adjudicator reviews the criminal statute 
at issue to determine if there is a "realistic probability, not a theoretical possibility," that the statute 
would be applied to reach conduct that does not involve moral turpitude. Id. at 698 (citing Gonzalez 
v. Duenas-Alvarez, 549 U.S. 183, 193 (2007». A realistic probability exists where, at the time ofthe 
proceeding, an "actual (as opposed to hypothetical) case exists in which the relevant criminal statute 
was applied to conduct that did not involve moral turpitude. If the statute has not been so applied in 
any case (including the alien's own case), the adjudicator can reasonably conclude that all 
convictions under the statute may categorically be treated as ones involving moral turpitude." Id. at 
697,708 (citing Duenas-Alvarez, 549 U.S. at 193). 

However, if a case exists in which the criminal statute in question was applied to conduct that does 
not involve moral turpitude, "the adjudicator cannot categorically treat all convictions under that 
statute as convictions for crimes that involve moral turpitude." 24 I&N Dec. at 697 (citing Duenas
Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage inquiry in which 
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the adjudicator reviews the "record of conviction" to determine if the conviction was based on 
conduct involving moral turpitude. Id. at 698-699, 703-704, 708. The record of conviction consists 
of documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty 
plea, and the plea transcript. !d. at 698, 704, 708. 

If review of the record of conviction is inconclusive, an adjudicator then considers any additional 
evidence deemed necessary or appropriate to resolve the moral turpitude question. 24 I&N Dec. at 
699-704, 708-709. This "does not mean that the parties would be free to present any and all 
evidence bearing on an alien's conduct leading to the conviction. (citation omitted). The sole 
purpose of the inquiry is to ascertain the nature of the prior conviction. It is not an invitation to 
relitigate the conviction itself." Id. at 703. 

The present case, however, arises within the jurisdiction of the Third Circuit Court of Appeals. The 
Third Circuit has adopted the traditional categorical approach to determine whether a crime 
constitutes a CIMT. See Jean-Louis v. Holder, 582 F.3d 462, 473-82 (3rd Cir. 2009) (declining to 
follow the "realistic probability approach" put forth by the Attorney General in Matter of Silva
Trevino, 24 I&N Dec. 687 (A.G. 2008)). The categorical inquiry in the Third Circuit consists of 
looking "to the elements of the statutory offense . . . to ascertain that least culpable conduct 
necessary to sustain a conviction under the statute." Id. at 465-66. The "inquiry concludes when we 
determine whether the least culpable conduct sufficient to sustain conviction under the statute 'fits' 
within the requirements of a CIMT." Id. at 470. However, if the "statute of conviction contains 
disjunctive elements, some of which are sufficient for conviction of [a CIMT] and other which are 
not ... [ an adjudicator] examin[ es] the record of conviction for the narrow purpose of determining 
the specific subpart under which the defendant was convicted." Id. at 466. This is true even where 
clear sectional divisions do not delineate the statutory variations. Id. In so doing, an adjudicator may 
only look at the formal record of conviction. Id. 

The record reflects that on August 23, 2002, the applicant was convicted of Burglary, 3rd degree, 
New Jersey Stat. Ann. § 2C:18-2, in North Bergen Township, New Jersey.i 

New Jersey Stat. Ann. § 2C:18-2 states, in relevant part: 

Burglary defined. A person is guilty of burglary if, with purpose to commit an offense 
therein or thereon he: 

(1) Enters a research facility, structure, or a separately secured or 
occupied portion thereof unless the structure was at the time open to 
the public or the actor is licensed or privileged to enter; 

(2) Surreptitiously remains in a research facility, structure, or a 
separately secured or occupied portion thereof knowing that he is not 
licensed or privileged to do so; or 

I The AAO notes that at the time of his arrest, the applicant was also charged with theft under New Jersey Stat. Ann. 

§ 2C:20-3, but that this charge was subsequently dismissed. 
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(3) Trespasses in or upon utility company property where public notice 
prohibiting trespass is given by conspicuous posting, or fencing or 
other enclosure manifestly designed to exclude intruders. 

b. Grading. Burglary is a crime of the second degree if in the course of committing 
the offense, the actor: 

(1) Purposely, knowingly or recklessly inflicts, attempts to inflict or 
threatens to inflict bodily injury on anyone; or 

(2) Is armed with or displays what appear to be explosives or a deadly 
weapon. 

Otherwise burglary is a crime of the third degree. An act shall be deemed "in the 
course of committing" an offense if it occurs in an attempt to commit an offense or in 
immediate flight after the attempt or commission. 

The Board of Immigration Appeals (BIA) has maintained that the determinative factor in assessing 
whether burglary involves moral turpitude is whether the crime intended to be committed at the time 
of entry or prior to the breaking out involves moral turpitude. Matter oj M-, 2 I&N Dec. 721, 723 
(BIA 1946); see also Matter oj Leyva, 16 I. & N. Dec. 118 (BIA 1977)(holding § 459 of the 
California Penal Code to be a CIMT; Matter oj R-, 1 I. & N. Dec. 540 (BIA 1943)(holding § 404(1) 
of the New York Penal Code to be a CIMT); Pichardo v. INS, 104 F.3d 756 (5th Cir. 1997). Burglary 
with intent to commit theft is a CIMT. Matter oj L--, 6 I. & N. Dec. 666 (BIA 1955); Matter oJZ--, 5 
I. & N. Dec. 383 (BIA 1953)(holding that burglary in the second degree, where no distinction made 
as to whether building was occupied, was a CIMT.) In Matter oJZ--, the court reviewed a conviction 
under California's burglary statute, determining that a person was guilty of a CIMT if they entered a 
dwelling with the intent to commit theft. Id. The BIA has also recently addressed burglary as a 
CIMT in Matter oj Louissaint, 24 I&N Dec. 754 (BIA 2009), the BIA held that ''unlawful entry into 
the dwelling of another with the intent to commit any crime therein is a crime involving moral 
turpitude. 

Using the minimum conduct test discussed in Matter oj Jean Luis, supra, an examination of the 
statute indicates that a person may be convicted for entering a research facility, hiding in a research 
facility without authorization or trespassing in or upon a utility company property, with the intent to 
commit an offense therein or thereon. The term "commit an offense" is very broad, and as such, 
encompasses conduct that mayor may not involve moral turpitude. New Jersey has held that a 
'burglary' is complete upon entry with the intent of committing an offense, but that the projected 
offense need not actually be committed for a conviction. State v. Jijon, 264 N.J.Super. 405, 624 
A.2d 1029 (A.D.1993). In that the least culpable conduct necessary to sustain a conviction under the 
New Jersey Stat. Ann. § 2C:18-2 cannot be found to "'fit' within the requirements of a CIMT," the 
AAO must conclude that, within the jurisdiction of the Third Circuit Court of Appeals, the applicant 
has not been convicted of a CIMT and is not inadmissible to the United States under section 
212(a)(2)(A)(i)(I) of the Act. Accordingly, he does not require a waiver. 
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As the applicant's waiver application is moot, the Director's decision will be withdrawn. The matter 
will be remanded to the Director to reopen the applicant's adjustment application. 

In proceedings for application for waiver of grounds of inadmissibility under sections 212(h) of the 
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act, 
8 U.S.C. § 1361. The applicant has met that burden. The appeal will be dismissed as the applicant's 
waiver application is moot. 

ORDER: The appeal is dismissed as the underlying waiver application is moot. The Director's 
decision is withdrawn and the matter returned to the Director to reopen the applicant's 
adjustment of status application. 


