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DISCUSSION: The waiver application was denied by the Director, California Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Cuba who was found to be inadmissible to the United States 
pursuant to section 2l2(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 
I I 82(a)(2)(A)(i)(I), for having committed a cime involving moral turpitude. The applicant seeks a 
waiver of inadmissibility pursuant to section 2l2(h) of the Act, 8 U.S.C. § I 182(h). The director 
concluded that the applicant had failed to establish that his bar to admission would impose extreme 
hardship on a qualifying relative, and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. 

On appeal, counsel indicates that the applicant has been married for 24 years to his wife and that 
they have two U.S. citizen daughters. He states that the submitted letters from the applicant's wife's 
physicians explain the serious nature of her health problem. Counsel contends that the seriousness 
of the applicant's wife's health problem, coupled with other hardship facts, demonstrate extreme 
hardship to the applicant's wife if the waiver applicant were denied. Counsel asserts that the 
applicant has a close relationship with his two adult daughters, who are U.S. citizens, and that his 
wife depends on him. Counsel avers that one of the central purposes of the waiver is family 
unification. 

We will first address the finding of inadmissibility. Section 212(a)(2)(A) of the Act states, III 

pertinent parts: 

(i) [A Jny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of -

(I) a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime ... is 
inadmissible. 

The Board of Immigration Appeals (Board) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 
617-18 (BIA 1992), that: 

[MJoral turpitude is a nebulous concept, which refers generally to conduct that shocks 
the public conscience as being inherently base, vile, or depraved, contrary to the rules 
of morality and the duties owed between man and man, either one's fellow man or 
society in general.... 

In determining whether a crime involves moral turpitude, we consider whether the act 
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional 
conduct is an element of an offense, we have found moral turpitude to be present. 
However, where the required mens rea may not be determined from the statute, moral 
turpitude does not inhere. 
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(Citations omitted.) 

In Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney General articulated a new 
methodology for determining whether a conviction is a crime involving moral turpitude where the 
language of the criminal statute in question encompasses conduct involving moral turpitude and 
conduct that does not. First, in evaluating whether an offense is one that categorically involves 
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a 
"realistic probability, not a theoretical possibility," that the statute would be applied to reach conduct 
that does not involve moral turpitude. !d. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 U.S. 183, 
193 (2007). A realistic probability exists where, at the time of the proceeding, an "actual (as 
opposed to hypothetical) case exists in which the relevant criminal statute was applied to conduct 
that did not involve moral turpitude. If the statute has not been so applied in any case (including the 
alien's own case), the adjudicator can reasonably conclude that all convictions under the statute may 
categorically be treated as ones involving moral turpitude." Id. at 697,708 (citing Duenas-Alvarez, 
549 U.S. at 193). 

However, if a case exists in which the criminal statute in question was applied to conduct that does 
not involve moral turpitude, "the adjudicator cannot categorically treat all convictions under that 
statute as convictions for crimes that involve moral turpitude." 24 I&N Dec. at 697 (citing Duenas
Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage inquiry in which 
the adjudicator reviews the "record of conviction" to determine if the conviction was based on 
conduct involving moral turpitude. Id. at 698-699, 703-704, 708. The record of conviction consists 
of documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty 
plea, and the plea transcript. Id. at 698, 704, 708. 

If review of the record of conviction is inconclusive, an adjudicator then considers any additional 
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24 
I&N Dec. at 699-704, 708-709. However, this "does not mean that the parties would be free to 
present any and all evidence bearing on an alien's conduct leading to the conviction. (citation 
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not 
an invitation to relitigate the conviction itself." Id. at 703. 

The record retlects the following convictions in Florida. 

Arrest date 

• 04/20/1981 

• 09/29/1981 

CrimelSentence 

Failure to sign traffic summons 
Disposition unknown 

Carrying a concealed firearm 
Convicted, adjudication of guilt withheld, probation 
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• 1111611981 Failure to exhibit a driver's license and displaying tags not assigned to 
vehicle 

• 08/3111984 

• 09/12/1991 

Dispositions unknown 

Lottery ticket possession 
Convicted and sentenced to time served 

Lottery paraphernalia 
Convicted and sentence to time served 

Aggravated assault with deadly weapon 
Convicted, probation for three years, stay away from victim, anger 
control program 

The applicant's most recent criminal conviction is for aggravated assault with a deadly weapon in 
violation of Florida Statutes § 784.021(1)(a), which provides, in pertinent part: 

(I) An "aggravated assault" is an assault: 

(a) With a deadly weapon without intent to kill; or 

(2) Whoever commits an aggravated assault shall be guilty of a felony of the third 
degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084. 

The definition of "assault" is under Florida Statutes § 784.011(1), which states, in pertinent 
part: 

(1) An "assault" is an intentional, unlawful threat by word or act to do violence to the 
person of another, coupled with an apparent ability to do so, and doing some act 
which creates a well-founded fear in such other person that such violence is 
imminent. 

The AAO is unaware of any published federal cases addressing whether the offense of aggravated 
assault with a deadly weapon in violation of Florida law is a crime of moral turpitude. Nonetheless, 
we note that the Board in Matter of 0--, 3 I&N Dec. 193 (BIA 1948), found that assault with a 
deadly and dangerous weapon (which was unspecified in the complaint) in violation of section 6195 
of the General Statutes of Connecticut involves moral turpitude because "it is inherently base, and 
this is so because an assault aggravated by the use of a dangerous or deadly weapon is contrary to 
accepted standards of morality in a civilized society," and that "an assault by use of a dangerous or 
deadly weapon always constituted conduct contrary to acceptable human behavior." /d. at 197. 
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In view of the holding in Matter of 0--, we find that the applicant's offense of aggravated assault 
with a deadly weapon in violation of Florida Statutes § 784.021 (I )(a) involves moral turpitude, and 
thereby renders him inadmissible under section 212(a)(2) of the Act. 

Since the applicant's aggravated assault with a deadly weapon conviction involves moral turpitude, 
which renders him inadmissible under section 212(a)(2)(A)(i)(I) of the Act, we need not determine 
whether any of the applicant's other convictions involve moral turpitude. 

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, waive 
the application of subparagraph (A)(i)(I) ... of subsection (a)(2) ... if-

(I) (A) in the case of any immigrant it is established to the satisfaction of 
the Attorney General [Secretary] that -

(i) ... the activities for which the alien is inadmissible occurred 
more than IS years before the date of the alien's application for a 
visa, admission, or adjustment of status, 

(ii) the admission to the United States of such alien would not be 
contrary to the national welfare, safety, or security of the United 
States, and 

(ii) the alien has been rehabilitated ... 

Section 212(h)(l)(A) of the Act provides that the Attorney General may, in his discretion, waive the 
application of subparagraph (A)(i)(I) of subsection (a)(2) if the activities for which the alien is 
inadmissible occurred more than 15 years before the date of the alien's application for a visa, 
admission, or adjustment of status. The applicant's convictions occurred between 1981 and 1991. 
Since the conviction rendering the applicant inadmissible occurred on September 12, 1991, which is 
more than IS years ago, it is waivable under section 212(h)(l)(A) of the Act. 

Section 212(h)(1 )(A)(ii) and (iii) of the Act requires that the applicant's admission to the United 
States not be contrary to the national welfare, safety, or security of the United States; and that the 
applicant establish his rehabilitation. Evidence in the record to establish the applicant's eligibility 
under section 212(h)(l)(A)(ii) and (iii) of the Act consists ofletters commending his character. The 
applicant's wife states in her letter dated December 29, 2007, that her husband is everything to her 
and her children and grandchild. She conveys that her husband helped her when she had panic 
attacks after her parents died, and that she depends on him since her diagnosis of Fibromyalgia 
Syndrome and Lupus. She avers that he pays the bills and mortgage and takes her to medical 
appointments. The G-325A, Biographic Information, states that the applicant has been a contractor 
with Haskell Companies since 1996. In view of the record, which shows that the applicant has not 
committed any crimes since September 1991, has maintained steady employment, and is 
commended by his wife, the AAO finds that the applicant has provided sufficient evidence to 
demonstrate that his admission to the United States is not contrary to the national welfare, safety, or 
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security of the United States, and that he has been rehabilitated, as required by section 
212(h)(1 )(A)(ii) and (iii) of the Act. 

In Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996), the Board stated that once 
eligibility for a waiver is established, it is one of the favorable factors to be considered in 
determining whether the Secretary should exercise discretion in favor of the waiver. Furthermore, 
the Board stated that: 

In evaluating whether section 2l2(h)(1)(B) relief is warranted in the exercise of 
discretion, the factors adverse to the alien include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional significant 
violations of this country's immigration laws, the existence of a criminal record, and 
if so, its nature and seriousness, and the presence of other evidence indicative of the 
alien's bad character or undesirability as a permanent resident of this country. The 
favorable considerations include family ties in the United States, residence of long 
duration in this country (particularly where alien began residency at a young age), 
evidence of hardship to the alien and his family if he is excluded and deported, 
service in this country's Armed Forces, a history of stable employment, the existence 
of property or business ties, evidence of value or service in the community, evidence 
of genuine rehabilitation if a criminal record exists, and other evidence attesting to the 
alien's good character (e.g., affidavits from family, friends and responsible 
community representatives). 

Id. at 301. 

The AAO must then, "[B]alance the adverse factors evidencing an alien's undesirability as a 
permanent resident with the social and humane considerations presented on the alien's behalf to 
determine whether the grant of relief in the exercise of discretion appears to be in the best interests 
of the country. " Id. at 300. (Citations omitted). 

However, the applicant's conviction for aggravated assault with a deadly weapon is a violent or 
dangerous crime under 8 C.F.R. § 212.7(d). Accordingly, the applicant must show that 
"extraordinary circumstances" warrant approval of the waiver. 8 C.F.R. § 212.7(d). Extraordinary 
circumstances may exist in cases involving national security or foreign policy considerations, or if 
the denial of the applicant's admission would result in exceptional and extremely unusual hardship. 
Finding no evidence of foreign policy, national security, or other extraordinary equities, the AAO 
will consider whether the applicant has "clearly demonstrate [ d) that the denial of ... admission as an 
immigrant would result in exceptional and extremely unusual hardship" to a qualifying relative. 

In the instant case, the applicant must demonstrate that denial of admission would result in 
exceptional and extremely unusual hardship to a qualifying relative, who in the instant case are the 
applicant's u.S. citizen spouse and daughters. We note that the has not any 
documentation demonstrating that his mother is a qualifYing relative. 
in the letter dated June 27, 2008, that the applicant's wife has been a paltiellt 



Page 7 

Family Medicine since 2000, and that she was diagnosed with diabetes mellitus, hypertension, 
hyperlipidemia, panic disorder, anxiety, and fibromyalgia. states that the applicant's 
wife will need to take medication her life for her health problems and that she will 
require family support. indicates in his letter dated July 18, 2008, that the 
applicant's wife has been under his care since September 18, 2007, and that she has a history of 
"severe generalized arthralgias and myalgias involving most of her body, severe low back pain, 
depression, and fatigue." He conveys that she has diabetes mellitus type II and laboratory evidence 
of an autoimmune disorder. 

In view of the assertions regarding the serious health problems of the applicant's wife and her need 
for family support, which have been substantiated by the evidence in the record, the AAO finds that 
the applicant's wife will endure "exceptional and extremely unusual hardship" if she remained in the 
United States without the applicant. However, while the waiver application conveys that the 
applicant's wife is unlikely to receive proper medical care and medication in Cuba, no 
documentation has been submitted into the record corroborating that she will not be provided with 
adequate medical care and medication for her medical conditions. The burden of proof in this 
proceeding lies with the applicant, and "while an analysis of a given application includes a review of all 
claims put forth in light of the facts and circumstances of a case, such analysis does not extend to 
discovery of undisclosed negative impacts." Matter ofNgai, 19 I&N Dec. 245, 247 (Comrn'r 1984). 

Accordingly, because the applicant has failed to demonstrate that his spouse will experience 
"exceptional and extremely unusual hardship" should she relocate to Cuba, or other exceptional 
circumstances, we cannot find that he merits a favorable exercise of discretion under 8 C.F.R. 
§ 212.7(d). The appeal will be dismissed. 

ORDER: The appeal is dismissed. 


