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U.S. Department olHomeland Security 

Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: office: PHILADELPHIA, PA Date: 

IN RE: - SEP 0 2 2010 

APPLICATION: Application for Waiver of Grounds of Inadmissibility under section 212(h) of the 
Immigration and Nationality Act, 8 U.S.C. 5 I I82(h) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the oftice that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. 5 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-2908, Notice of Appeal or Motion, 
with a fee of $585. Please be aware that 8 C.F.R. 5 103.5(a)(l)(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

- 
Peny Rhew 
Chief, Administrative Appeals Office 



Page 2 

DISCUSSION: The waiver application was denied by the Field Office Director, Philadelphia, 
Pennsylvania, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be sustained. 

The applicant is a native and citizen of Liberia who was found to be inadmissible to the United 
States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 
U.S.C. 5 11 82(a)(2)(A)(i)(I), for having committed crimes involving moral turpitude. The applicant 
seeks a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. 5 118207). The 
director concluded that the applicant had failed to establish that her bar to admission would impose 
extreme hardship on a qualifying relative, and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. 

On appeal, counsel states that in 1981 the applicant was convicted of making a false statement to 
obtain a student loan in violation of 20 U.S.C. 5 1087-4(a). He conveys that in 1979 she was 
arrested of a crime and placed in a diversion program, and that the criminal charges were later 
dismissed. The AAO notes that the applicant's crime involved obtaining over $500 from the 
Colonial Penn Insurance Company under false pretenses. Counsel contends that the applicant has 
not engaged in any criminal conduct since 1981, and that the director erroneously implies that the 
applicant is a recidivist criminal. 

Counsel asserts that country conditions in Liberia have not improved in view of deferred enforced 
departure for Liberians remaining in effect through March 2009, and he contends that the director's 
implication that conditions have improved is not supported by the record. Counsel asserts that the 
director did not address the claim that the applicant's son would be psychologically impacted by his 
mother's return to Liberia. Lastly, counsel claims that the hardship factors were not considered in 
the aggregate. 

The AAO will first address the finding of inadmissibility. Section 212(a)(2)(A) of the Act states, in 
pertinent parts: 

(i) [Alny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of - 

(1) a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime . . . is 
inadmissible. 

Section 101(a)(48)(A) of the Act, 8 U.S.C. 5 1101(a)(48)(A), defines "conviction" for immigration 
purposes as: 

A formal judgment of guilt of the alien entered by a court or, if adjudication of guilt 
has been withheld, where - 
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(i) a judge or jury has found the alien guilty or the alien has entered a plea 
of guilty or nolo contendere or has admitted sufficient facts to warrant 
a finding of guilt, and 

(ii) the judge has ordered some form of punishment, penalty, or restraint 
on the alien's liberty to be imposed. 

In Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney General articulated a new 
methodology for determining whether a conviction is a crime involving moral turpitude where the 
language of the criminal statute in question encompasses conduct involving moral turpitude and 
conduct that does not. First, in evaluating whether an offense is one that categorically involves 
moral turpitude, an adjudicator reviews the criminal statute at issue to determine if there is a 
"realistic probability, not a theoretical possibility," that the statute would be applied to reach conduct 
that does not involve moral turpitude. Id. at 698 (citing Gonzalez v. Duenas-Alvarez, 549 U.S.  183, 
193 (2007). A realistic probability exists where, at the time of the proceeding, an "actual (as 
opposed to hypothetical) case exists in which the relevant criminal statute was applied to conduct 
that did not involve moral turpitude. If the statute has not been so applied in any case (including the 
alien's own case), the adjudicator can reasonably conclude that all convictions under the statute may 
categorically be treated as ones involving moral turpitude." Id. at 697, 708 (citing Duenas-Alvarez, 
549 U.S. at 193). 

However, if a case exists in which the criminal statute in question was applied to conduct that does 
not involve moral turpitude, "the adjudicator cannot categorically treat all convictions under that 
statute as convictions for crimes that involve moral turpitude." 24 I&N Dec. at 697 (citing Duenas- 
Alvarez, 549 U.S.  at 185-88, 193). An adjudicator then engages in a second-stage inquiry in which 
the adjudicator reviews the "record of conviction" to determine if the conviction was based on 
conduct involving moral turpitude. Id. at 698-699, 703-704, 708. The record of conviction consists 
of documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty 
plea, and the plea transcript. Id. at 698, 704, 708. 

If review of the record of conviction is inconclusive, an adjudicator then considers any additional 
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. 24 
I&N Dec. at 699-704, 708-709. However, this "does not mean that the parties would be free to 
present any and all evidence bearing on an alien's conduct leading to the conviction. (citation 
omitted). The sole purpose of the inquiry is to ascertain the nature of the prior conviction; it is not 
an invitation to relitigate the conviction itself." Id. at 703. 

The record shows that on December 16, 1981, the applicant was convicted of making a false 
statement to obtain a student loan in violation of 20 U.S.C. 4 1087-4(n) and Section 1097(a). 

The judge suspended the applicant's two-year sentence of imprisonment and placed her on probation 
for two years. She was also ordered to make payment to the bank that issued the loan, to make 
restitution on the Equal Opportunity Grant, and to perform community service. 
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20 U.S.C. 5 1097 involves student assistant programs, and it provides that: 

(a) In general 

Any person who knowingly and willfully embezzles, misapplies, steals, obtains by 
fraud, false statement, or forgery, or fails to refund any funds, assets, or property 
provided or insured under this subchapter and part C of subchapter I of chapter 34 of 
title 42 or attempts to so embezzle, misapply, steal, obtain by fraud, false statement or 
forgery, or fail to refund any funds, assets, or property, shall be fined not more than 
$20,000 or imprisoned for not more than 5 years, or both, except if the amount so 
embezzled, misapplied, stolen, obtained by fraud, false statement, or forgery, or 
failed to be refunded does not exceed $200, then the fine shall not be more than 
$5,000 and imprisonment shall not exceed one year, or both. 

We note that part C of subchapter I of chapter 34 of title 42 (42 U.S.C. 5 2751) involves federal 
work-study programs. 

The statute convicts a person who "knowingly and willfully embezzles, misapplies, steals, obtains by 
fraud, false statement, or forgery, or fails to refund any funds, assets, or property provided or 
insured." In view of Jordan v. DeGeorge. 341 U.S. 223, 232 (1951), wherein the U.S. Supreme 
Court stated that "[tlhe phrase 'crime involving moral turpitude' has without exception been 
construed to embrace fraudulent conduct," we find that conviction under 20 U.S.C. 5 1097 involves 
moral turpitude. 

The Attorney General's letter dated January 7, 1982, indicates that in 1979 the applicant was 
charged with obtaining over $500 from the Colonial Penn Insurance Company under false pretenses. 
She was placed under the State of Rhode Island Diversion Program, and the charge was dismissed 
after she completed the program on March 3, 1981. In accordance with Jordan, wherein moral 
turpitude was construed as embracing fraudulent conduct, we find that the offense of obtaining $500 
from the Colonial Penn Insurance Company under false pretenses involves moral turpitude. 

The waiver for inadmissibility under section 212(a)(2)(B) of the Act is found under section 212(h) of 
the Act. That section provides, in pertinent part: 

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, waive 
the application of subparagraph (A)(i)(I) . . . of subsection (a)(2) . . . if - 

(1) (A) in the case of any immigrant it is established to the satisfaction of 
the Attorney General [Secretary] that - 

(i) . . . the activities for which the alien is 
inadmissible occurred more than 15 
years before the date of the alien's 
application for a visa, admission, or 
adjustment of status, 
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(ii) the admission to the United States of such 
alien would not be contrary to the 
national welfare, safety, or security of 
the United States, and 

(iii) the alien has been rehabilitated . . . 

Section 212(h)(l)(A) of the Act provides that the Attorney General may, in his discretion, waive the 
application of subparagraph (A)(i)(I) of subsection (a)(2) if the activities for which the alien is 
inadmissible occurred more than 15 years before the date of the alien's application for a visa, 
admission, or adjustment of status. Since the convictions rendering the applicant inadmissible 
occurred in 1981, which is more than 15 years ago, they are waivable under section 212(h)(l)(A)(i) 
of the Act. 

Section 212(h)(l)(A)(ii) and (iii) of the Act require that the applicant's admission to the United 
States not be contrary to the national welfare, safety, or security of the United States; and that the 
applicant establish her rehabilitation. Evidence in the record to establish the applicant's eligibility 
under section 212(h)(l)(A)(ii) and (iii) of the Act consists of letters commending her character. The 
assistant dean and director of Deliverance Evangelistic Bible Institute commend the applicant's 
character in their letters. The president/pastor with The Church of the Living God conveys in his 
letter dated October 20,2005 that the applicant is active in her community and is a founding member 
of the church and is a minister and ordained elder. The letter by a highway patrol officer dated 
October 19, 2005 commends the applicant's character. In view of the record, which shows that the 
applicant has been actively involved in her church and community, and has not committed any 
crimes since 1981, we find that the applicant has provided sufficient evidence to demonstrate that 
her admission to the United States is not contrary to the national welfare, safety, or security of the 
United States, and that she has been rehabilitated, as required by section 212(h)(l)(A)(ii) and (iii) of 
the Act. 

In Matter of Mendez-Moralez, 21 I&N Dec. 296, 301 (BIA 1996), the Board stated that once 
eligibility for a waiver is established, it is one of the favorable factors to be considered in 
determining whether the Secretary should exercise discretion in favor of the waiver. Furthermore, 
the Board stated that: 

In evaluating whether section 212(h)(l)(B) relief is warranted in the exercise of 
discretion, the factors adverse to the alien include the nature and underlying 
circumstances of the exclusion ground at issue, the presence of additional significant 
violations of this country's immigration laws, the existence of a criminal record, and 
if so, its nature and seriousness, and the presence of other evidence indicative of the 
alien's bad character or undesirability as a permanent resident of this country. The 
favorable considerations include family ties in the United States, residence of long 
duration in this country (particularly where alien began residency at a young age), 
evidence of hardship to the alien and his family if he is excluded and deported, 
service in this country's Armed Forces, a history of stable employment, the existence 
of property or business ties, evidence of value or service in the community, evidence 



Page 6 

of genuine rehabilitation if a criminal record exists, and other evidence attesting to the 
alien's good character (e.g., affidavits from family, friends and responsible 
community representatives). 

Id at 301. 

The AAO must then, "[Blalance the adverse factors evidencing an alien's undesirability as a 
permanent resident with the social and humane considerations presented on the alien's behalf to 
determine whether the grant of relief in the exercise of discretion appears to be in the best interests 
of the country. " Id at 300. (Citations omitted). 

The adverse factors in the present case are the criminal convictions of making a false statement to 
obtain a student loan and obtaining over $500 from the Colonial Penn Insurance Company under 
false pretenses, and any unauthorized employment. The favorable factors in the present case are the 
letters commending the applicant's character; her involvement in her church and community; and the 
passage of 29 years since her last criminal conviction. The AAO finds that the crimes committed by 
the applicant are serious in nature, nevertheless, when taken together, we find the favorable factors 
in the present case outweigh the adverse factors, such that a favorable exercise of discretion is 
warranted. Accordingly, the appeal will be sustained. 

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the 
Act, the burden of proving eligibility rests with the applicant. See section 291 of the Act. Here, the 
applicant has now met that burden. Accordingly, the appeal will be sustained and the waiver 
application will be approved. 

ORDER: The appeal is sustained. 


